








XUM 


‘The Green Bag. 








Voi. VII. No. 6. 


BOSTON. 


JUNE, 1895. 








REUBEN HYDE WALWORTH. 


By IrvinG BROWNE. 


EUBEN HYDE WALWORTH, the 

last of the New York chancellors, was 
born in Bozrah, Connecticut, in 1788. His 
father, Benjamin, a descendent of William 
Walworth, of London (who emigrated to 
this country in 1671, and settled on Fisher’s 
Island and afterwards at New London, Con- 
necticut), was a patriot of the Revolution, 
who fought at White Plains, and who re- 
moved to Hoosick, Rensselaer County, N. Y., 
when the subject of this memoir was five 
years old, and resided there until his death. 
The future chancellor narrowly escaped be- 
coming a great landed proprietor, for the 
entire site of the city of Troy was once 
offered to his father and the latter’s partner 
in business, Philip Hart, for $2,000, which 
they did not deem it prudent to give. 
The Chancellor’s career was determined by 
an accident. He worked on his father’s 
farm until he was seventeen years old, and 
would probably have continued to be a 
farmer, had not the upsetting of a haycart 
broken his ankle and disabled him from 
pursuing that course of life. He passed 
one winter as a clerk in a country store, and 
then entered on the study of the law in the 
office of John Russell in Troy. His early 
education was narrow, but he learned some 
Latin from his half-brother, a graduate of 
Williams College. During his legal clerk- 
ship he taught school in the fall and winter, 
and in that pursuit probably got the most of 
his general education. Among his fellow 
students in Russell’s office were William L. 
Marcy, and George Morrell, afterwards Chief 
Justice of Michigan. He was admitted to 





the bar in 1809. In 1810 he removed to 
Plattsburgh, New York, and entered on 
practice. In 1811 he was appointed a mas- 
ter in chancery and a judge of the Common 
Pleas. In 1814, being adjutant-general of 
the State militia, and aid on the staff of 
Major-General Mooers of the United States 
Army, he distinguished himself in the land 
battles of September 6th and 11th at Platts- 
burgh, and witnessed from the shore Mc- 
Donough’s victory over the British naval 
forces on Lake Champlain. By appointment 
of General Wilkinson, he acted as judge 
advocate on the trial of Lieut. Baker, the 
British spy, who was captured and executed 
by the Americans. The house in which he 
resided in Plattsburgh for many years was 
temporarily occupied by the British as a 
hospital, and if still standing bears the marks 
of bullets. Walworth continued to grow in 
honor and prosperity and professional suc- 
cess. He represented his district in Con- 
gress as a Democrat from 1821 to 1823. 
He took a prominent part in the congres- 
sional debates. He defended Calhoun’s re- 
duction of the army, Jackson’s conduct as 
governor of Florida in the Callara incident, 
and Cass’s administration of the Indian agency 
in Michigan; he opposed a bankrupt law; 
he advocated recognition of the indepen- 
dence of the Spanish American States; he 
asserted the right of this country to the 
navigation of the St. Lawrence. In the lat- 
ter year he was appointed circuit judge of 
the Supreme Court for the Fourth Judicial 
District, and executed the duties of that 
office with credit. His sentence of Thayer 
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was published in one of the contemporary 
school readers as a model of judicial elo- 
quence. In that year he removed to Sara- 
toga Springs. He held that office until 
1828, when he was appointed chancellor, 
succeeding Kent, who was retired at the age 
of sixty by force of the absurd constitu- 
tional provision. In the latter year the 
Chancellor removed to Albany, where he 
remained until 1833, and then returned to 
Saratoga Springs and continued there until 
his death. In 1832, with President Nott of 
Union College, and Benjamin F. Butler, he 
was instrumental in composing the difference 
between the Federal Supreme Court and the 
State of Georgia, growing out of the Indian 
titles in that State, and which had led to the 
imprisonment of certain missionaries there, 
and persuaded Governor Lumpkin to release 
them. He was chancellor until 1848, when 
the court was abolished by virtue of the pro- 
visions of the Constitution of 1846. Thus 
he also was retired from judicial office at the 
age of sixty, but by a more radical and 
more reasonable process. In 1847 he was 
appointed by the Legislature to the chair- 
manship of the commission to codify the 
laws of the State, but he declined the office 
on the ground that sufficient time was not 
allowed the commission to accomplish that 
work, and when the same post was tendered 
to him by Governor Fish, two years later, 
he again refused, and for the same reason. 
From 1848 until his death he acted as 
chamber-counsel and as referee in important 
litigations. In 1848 he was the unsuccess- 
ful candidate, for Governor, of the ‘‘ National 
Democracy,” the “Hard Shell” or “‘ Hunker” 
wing, opposed to the “Free Soil” wing, of 
the Democratic Party. He died in 1867. 
Such is the outline of a life not marked 
by any great events or startling achievement, 
but honorable, useful, and laborious in a 
remarkable degree. One who with such lit- 
tle prestige and education was deemed 
worthy to be Kent’s successor, at the age of 
forty, must have been a man of mark and 





power and reputed to be deeply learned in 
the law. Yet the office does not seem to 
have been much in demand, and he ap- 
pears to have been the last resort, for all the 
judges of the Supreme Court declined it. 
The accessible sources of information about 
Walworth’s career are very scant, and 
although he was so prominent and influential 
an actor in his prime, and has been dead so 
short atime, and held more judicial power 
than any other man in the history of his 
State, his fame has already become some- 
what traditional. 

Upon his assumption of the chancellor- 
ship, April 28, 1828, Walworth delivered an 
address to the bar, which is a singular com- 
pound of modesty and pride. It is printed 
in the first volume of Paige’s Chancery 
Reports, and is as follows: — 


“GENTLEMEN OF THE Bar: 

“In assuming the duties of this highly respon- 
sible station, which at some future day would have 
been the highest object of my ambition, permit 
me to say, that the solicitations of my too partial 
friends, rather than my own inclination or my own 
judgment, have induced me to consent to occupy 
it at this time. 

“ Brought up a farmer until the age of seven- 
teen, deprived of all the advantages of a classical 
education, and with a very limited knowledge of 
Chancery law, I find myself, at the age of thirty- 
eight, suddenly and unexpectedly placed at the 
head of the judiciary of the State; a situation 
which heretofore has been filled by the most able 
and experienced members of the profession. 

“ Under such circumstances, and when those 
able and intelligent judges, who for the last five 
years have done honor to the bench of the 
Supreme Court, all declined the arduous and 
responsible duties of this station, it would be an 
excess of vanity in me, or anyone in my situation, 
to suppose he could discharge those duties to the 
satisfaction even of the most indulgent friends. But 
the uniform kindness and civility with which I have 
been treated by every member of the profession, 
and in fact by all classes of citizens, while I oc- 
cupied a seat on the bench of the Circuit Court, 
afford the strongest assurance that your best wishes 
for my success will follow me here. And in return, 
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I can only assure you that I will spare no exer- 
tions in endeavoring to deserve the approbation of 
an enlightened Bar, and an intelligent commu- 
nity.” 

Mr. Edwards in his Reminiscences tells us 
that Aaron Burr advised the Chancellor 
not to publish the address, “ because if the 
people read this they will exclaim, ‘Then 
if you knew you were not qualified, why the 
devil did you take the office?’” According 
to Mr. O’Conor, Burr believed that Wal- 
worth decided all his causes against him 
from personal pique on account of this ad- 
vice. Such a belief would have been char- 
acteristic of Burr, but no one else would have 
entertained it. 

In one point of the address the Chancellor 
certainly was too modest, and that was in 
regard to his age, for unless the best records 
which have come down to us are all wrong, 
he was forty instead of thirty-eight when 
“placed at the head of the judiciary of 
the state.’* The published record of his 
administration of this office found in 
the three volumes of Barbour’s Chancery 
Reports and the eleven of Paige’s Chancery 
Reports, which are wholly taken up with 
his decisions, and in his opinions in the 
Court of Errors, reported by Wendell, Hill 
and Denio. He also left thirty-nine folio 
volumes of unpublished opinions. In the 
latter court he delivered an opinion in 
every important case on appeal from the 
Supreme Court, but none on appeals from 
his own court. He was reputed in his day 
to be a prodigy of legal learning, and this 


is 


1There is great confusion as to the date of Walworth’s 


birth, and even as to his death. Appleton’s Dictionary 
of American Biography puts his birth Oct. 26, 1788, 
and his death Nov. 27, 1867; Lippincott’s Biograpical 
Dictionary puts his birth in 1789 and his death in 1867; 
the Encylopedia Britannica puts his birth Oct. 26, 1789; 
and his death Nov. 21, 1857; Stone in his Reminiscences 
of Saratoga puts his birth Oct. 26, 1788, and his death Nov. 
28, 1866; at the meeting of the Saratoga Bar on his death, 
his birth was put Oct. 26, 1789, and his death Nov. 28, 1867, 
“in his eightieth year’; Livingston’s “ Portraits of Eminent 
Americans” puts his birth Oct. 26, 1789. The question may 
be deemed settled by the Chancellor’s statement in the Hyde 
Genealogy, that he was born in 1788. 





it is easy to believe on glancing at the ex- 
haustiveness and variety of these opinions. 
There were a great many appeals from his 
decisions to the Court of Errors, which was 
composed of the Senate, the judges of the 
Supreme Court and the Chancellor. He was 
reversed in thirty instances, which seems to 
be nearly one-third of the whole number of 
the appeals from his decisions —a large pro- 
portion, certainly; but it must be borne in 
mind that the Court of Errors was but little 
better than a town-meeting, and that it com- 
paratively seldom pronounced a unanimous 
decision. The reversals, however, included 
several cases of vast importance, such 
Costar v. Lorillard, Stewart’s Executors 
Lispenard, Miller v. Gable, and Hawley 
James. In some instances the reversal was 
unanimous, and in several others there were 
but one or two dissentients. In spite of these 
facts, and in spite of Mr.O’Conor’s exalted 
opinion of that court, it is quite probable 
that Chancellor Walworth is to-day a greater 
legal authority than the Court of Errors, 
containing so many members untrained in 
legal modes of thought, unaccustomed to 
intricate statements of law and fact, and un- 
acquainted with the history of jurisprudence. 
William Kent said of his judicial career: 
“Never, perhaps, were so many decisions 
made where so few were inaccurate as to 
facts or erroneous in law.” 

Soon after Walworth came into the Court 
of Errors, by virtue of being Chancellor 
(in 1830), he raised the question whether 
he could take part in appeals in cases heard 
before him as Circuit Judge of the Supreme 
Court. The statutes seemed to prohibit 
him, but he pointed out that they seemed 
to be in conflict with the constitution. It 
was decided that he could take part, fifteen 
senators so voting, one voting to the con- 
trary, and seven declining to vote. Senator 
Benton observed: ‘We cannot presume 
that the feelings and wishes of an individual, 
holding a high judicial station, will influence 
his judgment in the re-examination of a 
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cause which he has before decided, while 
sitting in a subordinate judicial tribunal.” 
See 6 Wend. 158. The judiciary article of 
1870 put an end to this practice. The 
Chancellor seemed to have no sensitiveness 
about appeals from his decrees. In Tripp 
v. Cook, 26 Wend. 155, he said “ appeals 
should be allowed in every case not mani- 
festly frivolous,” and that this “ was the 
only mode in which the Court of Chancery 
could be preserved.” In Beach v. Fulton 
Bank, 2 Wend. 238, he gave his opinion 
that appeals should even be allowed from 
his discretionary orders. 

The article on Walworth in Appleton’s 
Cyclopedia of American Biography, evi- 
dently written by William L. Stone, or 
copied from his ‘‘ Reminiscences of Sara- 
toga,” declares that he “‘ may justly be re- 
garded as the great artisan of our equity 
laws” ; calls him ‘‘the Bentham of Amer- 
ica” ; states that ‘‘ before his day the Court 
of Chancery in this State was a tribunal of 
ill-defined power, of uncertain jurisdiction, 
in a measure subservient to the English 
Court of Chancery in its procedure” ; and 
claims that ‘he abolished much of that 
subtlety, many of those prolix and bewilder- 
ing formalities,” and made rules which 
greatly improved the practice. This eu- 
logy, by one who was not a lawyer, appears 
to me to be a great exaggeration, and to 
have been written without reflection on the 
fact that James Kent sat in that chair for 
fourteen years previously. What is there 
claimed for Walworth as a reformer of the 
machinery of the court may be granted: 
he made excellent rules, and with the in- 
crease of business he undoubtedly extended 
the jurisdiction and developed the authority 
of the court. But it is grossly unjust to be- 
stow on Walworth the praise which is due 
to Kent as“ the great artisan of our equity 
laws.” Kent formed our equity system, 
and Walworth built upon his foundations to 
a large extent. It cannot be denied that 
Walworth had a creative and constructive 





mind, and that he might have done what 
Kent did if it had been necessary and the 
opportunity had offered; but to speak of 
him as the originator of our equity system 
is too much praise. What he contributed 
to this office were an indomitable industry, 
an alert intelligence, profound learning, irre- 
proachable integrity, and an ardent desire 
to do justice. To attain justice he had cer- 
tain unconventional ways of his own, and a 
disposition to see and hear for himself 
rather than trust to the affidavits and sched- 
ules. So he insisted on having “the 
widow Van Bummell” in court, although 
counsel agreed that she “had nothing to 
do with the case.” So he would “take a 
view” of a person alleged to be of feeble 
mind. Access to him was easy, and he 
was not inclined to entangle himself in red 
tape, like a judicial Lady of Shalott. He 
was especially solicitous about the rights of 
widows and orphans, and his guardianship 
of them was no formality. In their case he 
was quite apt to do equity after the easy 
and direct fashion of an absolute eastern 
monarch sitting in his palace gate in the 
olden time. His exaltation of this paternal 
attribute of his office was a characteristic 
which should render his name ever honored. 
William Kent said of him: ‘No court was 
ever under the guidance of a judge purer in 
character or more gifted in talent than the 
last chancellor of New York.” In the last 
argument made before him by Murray Hoff- 
man, in the last days of the court, that emi- 
nent man said: “ Apart from the prevalence 
of pure religion, the patriot can breathe no 
more useful prayer for his native State than 
that the future administration of justice may 
be distinguished for intelligence, learning 
and integrity such as has illustrated the 
Court of Chancery from the days of Robert 
R. Livingston to the present hour. It must 
be a source of consolation to yourself, as it 
is of gratification to your friends, that the 
robe of justice, transmitted from the illustri- 
ous men who have gone before you, has 
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not since it fell upon you been soiled or | the great work before its submission in 


| 
rent.” 

At a meeting of the Bar, in the city of 
New York, on the 18th of May, 1848, res- 
olutions highly complimentary to the out- 
going Supreme Court were passed, and 
also the following: ‘ Resolved, That we 
deem the close of our former judiciary 
system a fitting occasion for the expression 
of our own respect and regard for the 
eminent jurist who for so many years past 
has discharged the laborious and responsible 
duties of Chancellor of this State, and whose 
last term for hearing arguments has also 
recently ended. That the published vol- 
umes of his reports evince a degree of 
acuteness and discrimination, love of truth, 
sound morality, and thorough legal research, 
unsurpassed by any others, and honorable 


alike to himself and the jurisprudence of | 


our State.” 


Although Walworth declined the office of | 


a commissioner of codification, it was not 
because he believed the scheme impolitic or 
impracticable. In his letter to the Legisla- 
ture he said: “I am not one of those who 
believe it is wholly impracticable to carry 
out the provisions of the Constitution on 
this subject. On the contrary, I think it 
not only practicable but highly expedient 
to collect the general principles of the un- 
written commercial and other civil laws, and 
of our equity system, as well as of the crim- 


inal law of the State, now scattered through | 
some thousands of volumes of treatises, com- | 
mentaries, digests, and reports of judicial | 


decisions, and to arrange them under appro- 
priate heads, divisions and titles, in connec- 
tion with the statute law on the same sub- 
jects. Such modifications of the law should 
also be suggested and incorporated into the 
code as are necessary to adapt the laws of 
the State to the present advanced condition 
of society, and to the principles of our free 
institutions.” It is plaintosee that the Chan- 
cellor was in favor of codification, and he 
would have had time to do much toward 
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From what I have heard and read I 
should infer that the Chancellor was by no 
means a formal man upon the bench, and 
that indeed he may have been somewhat 
lacking in dignity. He would drink water 
by the quart, eat apples by the peck, and ask 
questions by the score. As Major Bagstock 
would have said, there was “no bigod non- 
sense” about him. In hearing cases he 
loved to get to the core of the controversy, 
as well as of his apple, in the shortest order, 
and so he would interrogate counsel, and 
cross-examine them, and anticipate them, 
and make suppositions to a very unusual 
and disagreeable extent, but after he had 
found out what he wanted to know, he would 
suffer them to drone away after the fashion 
of their old-fashioned tribe to their heart’s 
content. This colloquial habit seems always 
to have been more prevalent among the 
English judges than among our own, and to 
use a Briticism, it does not seem “half a 
bad sort.” At the end of the case, counsel 
could always depend on two things, — that 
he understood the case and that he under- 
stood his own mind. He was not in the 
habit of saying, “I doubt,” and I believe 
there never was any serious complaint of 
procrastination in his mental processes nor 
of delay in decision. But it is undoubtedly 
true that his judicial manners made him 
many enemies. 

One of the oldest surviving lawyers of 
New York, writing to me, while he concedes 
that “Walworth “was the most extensively 
legally-learned man he ever saw,” and that 
his decisions were honest, continues as fol- 
lows: ‘The change in the Constitution 
wrought in 1846 was desired more as a 
means of getting rid of the Court of Chan- 
cery than for any other object. The court 
was unpopular to the last degree, and the 
personality of Walworth was the most un- 
popular element under consideration. He 
was sure to follow a lawyer with comments 
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from his opening sentence to the close of | 


his argument, ordinarily sarcastic, and fre- 
quently so unkind as to cover the counsel 
with a feeling of shame and disgust. Ifa 
motion was opposed, Walworth not unfre- 
quently abused the counsel on both sides 
with impartial severity, and as a result both 
sides left the court angry and bent on re- 
venge should a door ever open by which 
revenge could be reached. The Conven- 
tion of 1846 opened this door, and men 
struck at the Court of Chancery, hoping 
thus to hit their old tormentor in court. In 
private association he was courteous and re- 
fined, but the moment he ascended the seat 
of justice his manners became intolerably 
offensive. Walworth favored the 
amelioration of legal practice. Nobody who 
desired the improvement of legal or equit- 
able practice ever could have thought of 
intrusting Walworth with power to forward 
or retard that object.” But I once heard 
the same eminent gentleman address a most 
eloquent apostrophe to Walworth’s portrait 
in the court room of the Court of Appeals, 
while praising his invariable protection of 
the rights of the widow and the orphan. 
Walworth’s judgments are invariably well 
written, and his power of stating facts clearly 
and comprehensibly was quite remarkable. 
They bear all the marks of vast research, 
patient reflection, acute discrimination, and 
liberal learning. Occasionally an opinion 
appears which is apparently the result of 
long and wide reading of history, travels, 
and even poetry, like that, for example, in 
Nevin v. Ladue, on the question whether ale 
is “strong drink” —a question on which 
the Chancellor was compelled to resort to 
the testimony of others, for he himself never 
drank ale nor anything else stronger than 
water or tea or coffee. This opinion is one 
of the most delightful in the books, and 
forms a worthy and appropriate companion 
to Chief Justice Daly’s celebrated opinion 
in Cromwell v. Hewitt, as to what consti- 
tutes an inn. It is noteworthy that three 


never 





of the senators in Nevin v. Ladue thought 
that the question which was so learnedly and 
so charmingly discussed by the Chancellor 
was not necessarily in the case! But one 
is glad that the Chancellor brought it in, as 
he did the widow Van Bummell. There is 
a vein of sly humor discoverable in several 
passages of this famous opinion. For ex- 
ample, he speaks of the Armenians, who 
according to Xenophon, used a fermented 
liquor, prepared from grain, which, “ like the 
more refined tippler of the present day, they 
sucked through a reed or hollowtube.” He 
also speaks of the monkey-catcher who sets 
vessels filled with dousa “ at the foot of the 
tree on which the animals are gamboling, 
and then watches at a distance until they 
come down and regale themselves to intox- 
ication. And we, who have seen the effect 
of similar proceedings elsewhere, can readily 
imagine what is the inevitable result of this 
stratagem to the douzy monkeys.” 

In Cutter v7. Doughty, 7 Hill, 305, the 
first clause of a will, after giving the testator’s 
wife a life estate in his farm, proceeded thus: 
“ After her death I give to my grandchildren, 
and to their heirs forever my said farm as 
follows; to wit: to the children of my step- 
daughter M., lot number 1, to the children 
of my daughter S., lot number 3,” and then 
providing for the children of three other 
daughters and one son in the same way, 
concluded by providing that in case of the 
death of any of his children or of his step- 
daughter, without lawful issue, the share 
which would have gone to such issue should 
be equally divided among “ the survivors of 
my children or grandchildren,” in the same 
proportions. It was held that the term 
“ srandchildren embraced the stepdaughter’s 
children, and the judgment of the Supreme 
Court was reversed, by a vote of 13 to II. 
The Chancellor was in the minority (and man- 
ifestly wrong), but he dropped into archi- 
tecture as follows :— ; ” 

“To adopt the figure used by one of the plain- 
tiffs’ counsel, therefore, this temple must in any 
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event contain a less number of columns in rear 
than it originally did in front. For as there were 
six original takers, if one of them died without 
issue, there could only be five to take that portion 
of the estate, even if the stepdaughter, or her 
children, was included in the class which was to 
take that share of the property. Correct architec- 
tural taste would undoubtedly require that materials 
of the column which had fallen by the ravages of 
time should be used to strengthen the five re- 
maining columns equally, instead of being added 
to four only, and leaving the fifth to its original 
dimensions. It must be recollected, however, that 
this testator did not construct the other parts of 
his temple according to strict architectural taste. 
For the columns of his first rows were of different 
diameters. And though they were all of the same 
height, from the bottom of the base to the top of 
the abacus, their proportions were different; the 
contingent remainders in fee to some of the grand- 
children having the life estate of one parent for 
a base with an exterior support by a buttress of 
trustees, while the remainder to the chitdren of 
John was based upon the lives of both of their par- 
ents, supported by the same buttress as the others. 
The columns of his second row, constructed from 
the proceeds of his residuary real and personal 
estate, are, it is true, not only of the same height, 
but also of the same diameters. But here again we 
find the same amount of architectural symmetry. 
For the columns of Susannah and of the step- 
daughter are Grecian Doric, having no bases what- 
ever ; while the columns of the children of the testa- 
tor’s other three daughters are of the Tuscan order, 
resting upon the life estate of one parent fora base 
as on a single torus. And the column of John’s 
children is Roman Doric, based upon the lives of 
both parents; the life estates of the father and 
mother forming the torus and the astragal upon 
which the column of their children’s interest in 
that part of the testator’s property stands. 
Again, by a codicil, both of the columns of John’s 
children were turned into modern Gothic by the 
binding up of the father and mother and children 
together in the lower section of the trunk of the 
column, supported as before by the buttress of 
trustees, and making the column to assume a form 
implying flexure and ramification ; which is a dis- 
tinguishing characteristic of that order of architec- 
ture. With these strong evidences of the testator’s 
want of architectural taste and of the slight devel- 





opment of the bump of order which the cranium 
of that honest German burger must have exhibited, 
it would, I think, be unsafe to place our decision 
in this case upon the hypothesis that he undoubt- 
edly intended to construct the temple of his 
bounty upon correct architectural principles ; or 
to distribute his estate between his children and 
his stepdaughter, and their children, in strict 
mathematical proportions.” 

The Chancellor evidently was not fond of 
the Italian opera, for in De Rivafinoli v. 
Corsetti, 4 Paige, 264, he refused a writ of 
ne exeat on a bill filed guéa timet that the 
defendant was about to leave the country 
and break his engagement as primo basso. 
He indulged in the following remarks : — 


“Upon the merits of the case, I suppose it 
must be conceded that the plaintiff is entitled to 
a specific performance of this contract; as the 
law appears to have been long since settled that a 
bird than can sing, and will not sing, must be 
made to sing (old adage).”” [Counsel should have 
retorted “ You can lead a horse to the water, but 
you can’t make him drink” (old adage).] “In 
this case, it is charged in the bill, not only that 
the defendant can sing, but also that he has 
expressly agreed to sing, and to accompany that 
singing with such appropriate gestures as may be 
necessary and proper to give an interest to 
his performance. And from the facts disclosed, 
I think it is very evident also that he does not in- 
tend to gratify the citizens of New York, who may 
resort to the Italian opera, either by his singing or 
by his gesticulations. Although the authority be- 
fore cited shows the law to be in favor of the - 
complainant, so far at least as to entitle him to a 
decree for the singing, I am not aware that any 
officer of this court has that perfect knowledge of 
the Italian language, or possesses that exquisite 
sensibility in the auricular nerve, which is neces- 
sary to understand and to enjoy, with a proper zest, 
the peculiar beauties of the Italian opera, so fascina- 
ting to the fashionable world. There might be some 
difficulty, therefore, even if the defendant was 
compelled to sing under the direction and in the 
presence of a master in chancery, in ascertaining 
whether he performed his engagement according 
to its spirit and intent. It would also be very diffi- 
cult for the master to determine what effect 
coercion might produce upon the defendant’s 
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singing, especially in the livelier airs: although the 


his seriousness in the graver parts of the drama. But 


one thing at least is certain; his songs will be | 
neither comic nor semi-serious while he remains | 
confined in the dismal cage, the debtor’s prison | 
I will therefore proceed to inquire | 
whether the complainant had any legal right thus | 
to change that character of his native warblings, by | 


} ~. 7 . a 
such a confinement, before the appointed season | Statesman of New York drank more brandy 


at New York. 


for the dramatic season had arrived.” 


If the Chancellor could have read “ Bleak | 
House,” he would have learned that caging | 


did not affect the vocal spirits of Miss Flite’s 
canaries. 


In personal appearance the Chancellor | _ : : : 
| Saratoga Springs on the railroad he will 


| hardly fail to see on the right at the southern 


was not imposing. He was small and lean, 
and in his last years he wore his iron gray 
hair and beard long and rather unkempt. 
His face was seamed and furrowed with 
thought and mental toil, and his eyes were 
keen. His face was somewhat Jacksonian. 
He was one whose spirit “‘o’er informed the 
tenement of clay.” He was however always 
physically active and energetic. In the 
younger days he had been a great jumper, 
and so late as 1835 he astonished some of 
his grave and famous guests by leaping over 
the backs of the parlor chairs. (He must 
have recovered from the haycart accident. ) 
He was fond of horseback riding, and Mr. 
Stone tells us he once owned a favorite horse, 
and rode him dressed in a homespun suit 
which he wore so many years that horse and 
rider became of the same color, and he had 
the appearance of a farmer on a plough- 
horse. He was also fond of “ running with 
the machine” to fires, and was a sort of self- 
constituted chief of the fire department. 
This consorted well with his habit of “ total 
abstinence.” When the old United States 
Hotel at Saratoga was burned, he was on 
the roof actively directing matters, at the 
age of nearly eighty. It was his habit early 
in the evening to play cards, chess or back- 
gammon with his family and his guests, and 
then to study and work all night, often until 
three or four o’clock in the morning. He 





| was one of the most genial, kind-hearted and 
fear of imprisonment would unquestionably deepen | 


sociable of men, a good story-teller and a 
hearty laugher. He was president cf the 
American Temperance Union, and widely 
celebrated for his devotion to the cause of 
“temperance.” Mr. Seward consequently 
caused a great sensation once by declaring 
that the Chancellor and a certain well-known 


and water than any two other men in the 
State. When this statement was challenged 
he justified it by explaining that the states- 
man drank the brandy and the Chancellor 


| the water. 


As the traveler from the south approaches 


outskirt a large but unpretending house of 
gray stone, situated in a grove of tall pine 
trees. This is ‘ Pine Grove,” the Chancellor’s 
residence from 1833 until his death —a third 
of acentury. The grove extended on both 
sides of the street or road, and the southern 
part was a public pleasure ground, including 
a bowling-alley, a form of amusement which 
does not seem to have aroused the Chan- 
cellor’s hostility as it did that of his famous 
fellow-townsman and contemporary, Judge 
Esek Cowen, who judicially pronounced 
a bowling-alley a nuisance. In this man- 
sion Walworth exercised a simple and pa- 
triarchal hospitality, gathering around the 
great men of the country who visited Sara- 
toga. He, like Abou Ben Adhem, was one 
who loved his fellowmen, and he delighted 
in cultivating a familiar intercourse with 
them. Of his life at Pine Grove, Mr. Stone 
gives the following graphic account : — 

“« Few residences in the land have seen more of 
the great celebrities of the country, especially of 
her distinguished jurists and statesmen. It has 
known Daniel D. Tompkins, De Witt Clinton, 
Martin Van Buren, Enos T. Throop, Silas Wright, 
Churchill C. Cambreling, William L. Marcy, 


| Albert H. Tracy, Francis Granger, William H. 


Seward, Stephen A. Douglas, Millard Fillmore, 
James Buchanan, Chancellor Kent, Judge Story, 
Judge Grier, Washington Irving, James Fenimore 
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Cooper, William L. Stone, Catherine Sedgwick, 
Mrs. Sigourney, Edward C. Delavan, Gerrit Smith, 
Generals Scott, Wool, Worth; Gottschalk, the 
pianist, and a host of others, governors, senators 
and congressmen, celebrated authors and soldiers, 
who have chatted in its parlors, dined at its table, 
and walked about under the shade of its pines. 
The Chancellor never forgot an acquaintance, 
and was fond of bringing everyone to his house. 
Every morning during the summer season he 
looked carefully over the lists of arrivals at the 
hotels, and hastened to call upon everyone he 
knew. The Grove has known the portly form of 
Joseph Bonaparte in tights, and the quaint figure 
of Mar Yohannan in multitudinous folds of cloth. 
Clergymen always found a welcome there, what- 
ever their type of faith or form of worship. Its 
traditions array such names as Eliphalet Nott, 
Lyman Beecher, William B. Sprague, George W. 
Bethune, Samuel H. Cox, Francis Wayland, James 
- Milner, Archbishops Hughes, McCloskey, Purcell, 
Kenrick, and Spalding, Cardinal Bedini, and 
Bishop Alonzo Potter. Methodist bishops have 
visited there whose names I do not know, and at 
a very early date a Catholic bishop from Canada, in 
quaint knee-breeches and large buckled shoes, 
whose zeal in the cause of temperance brought 
him in connection with the Chancellor. Thither 
also came, at various times, innumerable mission- 
aries from foreign parts, and now and then a 
russet-coated elder from the Shaker settlements. 
“ Lewis J. Papineau, Dr. E. B. O’Callaghan, and 
Marshall S. Bidwell, exiled from Canada by the 
unsuccessful rebellion of 1837, found here a hearty 
welcome, and always remained on terms of the 
most intimate friendship with the Chancellor. 
“The front room in the north wing was the 
Chancellor’s office for forty-three years. Any 
one passing the house, on entering by the north 
piazza, might see him hard at work throughout 
the day, and his lamp was burning there still un- 
til two, three and often four o’clock in the morn- 
ing. His constitution was of iron, and his capa- 
city for labor was enormous, and yet he loved 
recreation, and no man could enjoy society better. 
He loved to spend the hours of his evening with 
his family at games of chess, backgammon or 
whist, or in lively conversation, until all the rest 
had retired to bed, when he returned to his office, 
and to his solitary labors of the night. From these 
habits it may easily be inferred that he was not 











an early riser. And yet he often rose early in the 
summer time, when the Congress Spring was 
crowded with visitors, and the desire to meet his 
friends would bring him there among the rest. 

“ He was a great talker and a lively one, and 
when a good story was told by himself or others, 
would throw his head forward, rub his hands to- 
gether and laugh until the walls rang again. He 
never stood upon his dignity, but was always ready 
for any fun, even to the latest years of his life. 

‘In the same ‘ office’ aforesaid the Chancellor 
held his ‘motion courts.’ This was not only 
a convenience for himself, but generally agreeable 
to the members of the Bar. By going there, in- 
stead of to Albany, they were able to combine a 
little business with a trip to the Springs. A wood- 
box being covered with a carpet, an armchair was 
placed upon it, and a high, light, long-legged desk 
before it, and the little office was thus converted 
into a court-room. Here, during a long course 
of years, distinguished counsel came to make, 
defend and argue motions in chancery. Hither 
came Ambrose Spencer, Chief Justice of New 
York ; John C. Spencer, Joshua Spencer, Charles 
O’Conor, Samuel Stevens, Mark Reynolds, Benj. 
F. Butler of New York; Daniel Lord, Wm. H. 
Seward, David Graham, and many other men of 
equal mark, though of a later generation. Here 
once William Kent and George Griffin were pitted 
against Daniel Webster, in some case involving 
the Illinois State bonds, which crowded the 
room, piazza, and sidewalk with anxious listeners, 
until out of consideration for these the Chancellor 
adjourned to the Universalist Church. 

“To this same office came the new aspirants to 
chancery practice, and signed their names to the 
roll of counselors. This was a veritable roll 
made of strong parchment, piece added to piece 
as the list increased. It holds the names of 
almost all the distinguished lawyers of New York 
now living. It is at present in the possession 
of William A. Beach, a resident of New York 
City, but a native of Saratoga, and one of the 
honored names on the roll.” 


It seems that not all the lawyers liked to 
go to Saratoga to attend the Chancellor’s 
court. Among these was Ambrose L. Jor- 
dan, once attorney-general of the State — but 
then he rarely liked anything. In the de- 
bates in the Constitutional Convention of, 
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1846, Mr. O’Conor opposed the proposal 
that the Court of Appeals should sit at Al- 
bany, on the ground of the inconvenience to 
the profession in traveling long distances. 
To which Mr. Jordan replied that it would 
be more convenient than to have the court 
held “first in New York, then at Saratoga, 
then at Rochester, then at Buffalo, and then 
perhaps at the Pine Orchard, or on the top of 
Mount Holyoke or the White Mountains. 
It was hard to conjecture from their late 
perigrinations where they would be found 
next.” 

Much of the Chancellor’s later life was 
passed, disregardful of St. Paul’s injunction to 
“avoid vain genealogies,” in constructing a 
genealogical history of his mother’s family, 
the Hydes. When finished, this volume ex- 
tended to nearly 1500 pages. So keen was 
he on this scent, or rather this descent, that 
one of his family advised him to put out a 
sign, ‘‘Cash paid for Hydes.” In_ this 
undertaking he visited many New England 
grave yards, and like ‘‘ Old Mortality,” de- 
ciphered many almost illegible inscriptions. 
He traced himself on his father’s side from 
Lord Mayor Walworth, who struck down the 
great rebel, Wat Tyler. President Tyler 
traced his own descent from the latter, it is 
said. Mr. Edwards relates a story of the 
Chancellor and the President — den trovato 
e non vero — how the latter had nominated 
the former for a seat in the Federal Supreme 
Court, when William Paxton Hallett, clerk 
of the Supreme Court in the city of New 
York, an active politician and a warm friend 
of Samuel Nelson, called the President's at- 


tention to the fact of Walworth’s claim of | 


descent, and that he had the Walworth 
arms framed and conspicuously hung in his 
house, and at the same time he spoke a 
good word for Nelson. 
Walworth’s name was withdrawn and Nel- 
son’s substituted. It would be interesting 


The result was that | 





to trace the history of this affair, but it is | 
| to say that although the Chancellor got a 


not easily ascertainable. 
Much of the Chancellor’s life after his re- 


The Green Bag. 


tirement was taken up with the celebrated 
“« Spike case.” This was an action by Henry 
Burden, of Troy, against Erastus Corning 
and John F. Winslow, for infringement of his 
patent for making railroad spikes. It was 
decided that there had been an infringment, 
and it was referred to Walworth to ascertain 
the damages. This inquiry lasted many 
years, cost a great amount of money, and 
gave rise to bitter animosities. The Chan- 


| cellor was accustomed, quite properly, I 


think, to draw for his fees, from time to time, 
first on one party and then on the other. 
Mr. Burden told me, some years before his 
death, that the litigation had cost him 
$60,000, and that he had no doubt it had 
cost the other side as much, and the inquiry 
was still proceeding. I am now informed 
by the most trustworthy authority that Mr. 
Burden paid out in this litigation $90,000, 
and that the defendants paid him as much 
and probably more! The award of dam- 
ages was a mere trifle — a few thousand dol- 
lars. For a long time one witness in the 
case was engaged in computing the cubic 
contents of the spikes manufactured. An- 
other witness went on the stand an unmarried 
man, and when he finally came off from it, 
he was the father of a legitimate child. Mr. 
Burden died befgre he could bring the re- 
port before the court. Mr. Corning also 
died, and the sons of the parties came to- 
gether and settled the case. The “ spike 
suit” preserved the odor of chancery after 
chancery had gone. The Chancellor’s con- 
nection with this case gave rise to reflections 
nearly approaching a scandal, but how much 
of the prolongation and expense was due to 
him, and how much to the bitterness and 
determination of the defence it im- 
possible to determine. As all the parties 
and all the counsel are dead, it is impossible 
to tell how much the Chancellor had for 
fees in this case, but it was currently reported 
to be an unprecedented amount. It is safe 


is 


vast amount of money out of the lawsuit, it 
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brought him no fame nor credit. It must 
also be conceded that his administration of 
the case was the only serious charge ever 
made against his fairness and integrity. 

It seems a pity that the last twenty years 
of this life should have been so much en- 
grossed in such trifles as recording a family 
history and settling a dispute between rival 
manufacturers. In a similar period Kent 
gave mankind hisCommentaries. Both had 
previously performed enormous labors, and 
perhaps Walworth should not be blamed for 
seeking restand amusement. He had fairly 
earned it by his vast and imperishable achieve- 
ment, but his published reminiscences would 
be of large value and interest. One feels 
constrained to say that he gave up to family 
what was meant for mankind. 

The Chancellor was a religious man, anda 
firm believer of the Christian faith after the 
old-school Presbyterian fashion. He was 
active in all ecclesiastical matters — one of 
the incorporators of the American Board of 
Foreign Missions, and vice-president of the 
American Bible Society and the American 
Tract Society. His gifts to religion and 
charity were frequent and generous. In 
1838 he sustained the Rev. Robert J. Breck- 
enridge in cutting off the new school 
churches of the Presbyterian denomina- 
tions from the fellowship of the General 
Assembly, on account of the slavery ques- 
tion. He received the degree of LL.D. 
from Princeton, Harvard and Yale. 

It is rather surprising to note how small 
a ripple upon the ocean of life was caused 
by the going down of this celebrated lawyer. 





Although he had held more judicial power 
than any other man of his time, and had 
exercised an influence upon the jurisprudence 
of the state and the pecuniary interests of 
its citizens quite unparalleled — a power and 
an influence which are marvelous when one 
carefully considers them, and which society 
will never again consent to enable one man 
to acquire—and although he had been 
blameless in his great office, yet he had ap- 
parently outlived the recollection of the com- 
munity. Very small notice was taken of his 
death. His legal friends and neighbors at 
Saratoga held a Bar meeting, at which the 
conventional things were said, but at which 
there was no approach to a just estimate of 
his remarkable public services. These pro- 
ceedings are reported in 49th Barbour’s Re- 
ports, and the reporter states that there had 
been a similar meeting in the city of New 
York, addressed by Daniel Lord, James W. 
Gerard and Charles’ O’Conor, but that its 
proceedings had never been published, and 
he had been unable to obtain a copy. So 
far as I can discover the Court of Appeals 
took no official notice of his death, although 
at about the same period it wept officially 
over two or three deceased judges of that 
court (the names escape my recollection), 
and Walworth’s portrait was hanging on the 
wall of its court-room. , 

Such is professional fame! But Wal- 
worth has left an imperishable mark upon 
our laws which change and reform can never 
obscure, and the praise of men is of small 
account to one who, like him, can enter 
Heaven’s chancery with clean hands. 
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A GHOST OF NISI PRIUS. 


I, 


By A. OaKEY HALL. 


HILE seated recently, awaiting a call 


of the calendar in a branch of the city | 


court held in the New York City Hall, 
formerly every court had local 
habitation and name, my attention, from 
some inexplicable reason, became magneti- 
cally fixed upon the figure and face of an 
apparently absorbed spectator, much in ap- 
pearance like the actor Jefferson when 
made up as Rip Van Winkle. And I turned 
to my neighbor whispering “is not yonder 
man Mr. Jefferson himself in character?” 
and at the same time I designated his po- 
sition. My friend looked, and then with a 
curious glance at me declared that he did 
not see the person I had pointed out. 
After several attempts of mine to designate 
the spectator to him, I had to desist, and 
was about to make an impatient remark 
when the Rip Van Winkle figure rose to go. 
Curiosity impelled me to follow, but I was 
puzzled to see him 
though group after group as if they saw 
him not and he touched them not. In the 
corridor I took his arm and politely said, 
“Pardon me, but your appearance interests 
me. Iam Mr.—and—.” He paused, and 
looking intently into my eyes, while a mag- 
netic shiver seemed to pass over me, inter- 
rupted with, “Oh I know you very well. 
It is a singular 


wherein 


apparently walking 


But how is it you see me? 


circumstance, for although I died in mortal | 


shape many, many years ago, and am now per- 
mitted at will to leave my consociation in the 
spirit world and revisit earthly scenes, I was 
never before made visible to mortal eye.” 

I ventured with no little trepidation to 
stammer out, ‘ Pray whom have I the honor 
to address?” In a firm and melodious voice 
he answered, ‘“‘ The mortal name I once bore 
is graven on a mural tablet in the old Second 
St. cemetery, but now I am known as a ghost 





of Nisi Prius. When alive I was an official 
attendant of the court held in the room 
we have just quitted, and there passed forty 
years of my life. But— how is it that your 
mortal eye sees a spirit, and your mortal 
ear hears my language? We of the other 
world are allowed to see and hear mortals. 
But no matter, now that we do see and hear 
each other, let us have a talk.” We had 
reached what is known in the City Hall as the 
Governor's room, and the door happening to 
be open, we entered. It was vacant, and we 
took chairs before what is known as the Wash- 
ington table — it having once been used by 
the General and stands immediately under 
the portrait of De Witt Clinton. The ghost 
raised his eyes to the picture and said, 
“Grand old gentleman, he was. I last saw 
him in this very room, but never met him in 
the spirit world, for he must belong to a 
different consociation from the one I there 
mix with.” Just at this moment an acquaint- 
ance passing by the door looked in and said 
to me, -“ Hello — mooning all alone over 
some case, eh?” and strode on. Then I knew 
that my ghost was indeed invisible to all 
except myself. I seized the opportunity 
and began conversation with, “Then, if you 
lived in Clinton’s time and spent so many 
years in the City Hall, I presume you must 
have encountered many of the great lawyers 
of the past.” 

“The whole procession from Alexander 
Hamilton down to these nisi prius times of 
Carter, Choate, and Coudert, the three C’s 
of the Bar.” 

“Then, my dear ghost of nisi prius, you are 
the very Rip Van Winkle to give me rem- 
iniscences for my beloved GREEN BaG. Pray, 
as Hamlet said to his father on Elsinore 
platform, ‘lead on, and I will follow thee. I 
shall remember thee so long as memory 
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holds a seat in this distracted globe,’ ” at the 
same time touching my own head theatrically 
in the manner approved by Macready, Wal- 
lack, Fechter and Davenport when reciting 
the lines as Hamlet. 

“T was a very youngster when Hamilton 
was at the bar,” began the ghost. “This 
City Hall was not then built, and the courts 
were held in Wall Street; but my sire was 
a lawyer, and from boyhood I had a pen- 
chant for court trials. The court-room was 
ever to me what the theatre is to many 
boys and men. I died in 1860, ninety years 
old, and of course had a long siege of nisi 
prius. Hamilton, after he ceased official life 
at Washington, tried several cases upon the 
hearing of which I attended. What a noble 
Roman he was in looks and bearing. He 
was at once the handsomest and most dis- 
tinguished looking American I ever saw, 
either when I was in the flesh or since I 
have been permitted ghostly flittings. But 
his portraits abound, and this generation 
can also view him. He attracted attention 
even when he uttered monosyllables. His 
voice possessed an innate charm of command. 
At the very first words of, ‘Mr. Foreman, 
and gentlemen of the jury’ he seemed to 
have wontheir confidence. I recall that he 
always pursued the plan of rhetorician Quin- 
tilian, ‘aim first to win the individual sym- 
pathies of your audience.’ He made state- 
ments without haste of enunciation, and 
conversationally, as if seated in his library. 
These were as simple as the sentences a par- 
ent would address to a child; then he would 
grow more animated and indulge in many 
rhetorical ornaments. His gestures were 
eminently graceful, and in every case, after 
the most approved elocutionary rules in all 
ages, the gesture applicable to the coming 
sentence would precede it quickly as the 
lightning flash precedes the burst of thunder. 
He was therefore, insensibly to himself, a 
master of pantomime. He never lost com- 
mand of his temper, and was ever as cour- 
teous in the court-room as if he were in the 





drawing-room. These peculiarities de- 
scended to his posterity. As late as 1850 his 
grandson and namesake used to plead in the 
New York courts with like rhetorical treat- 
ment, power and suavity. But soon after he 
ceased to be Secretary of the Treasury, and 
practiced his profession again in New York 
City, he comparatively neglected nisi prius, 
and was mainly the recipient of briefs on ap- 
peals from attorneys, especially in insurance 
contentions and commercial complications 
incident to a new government. I am sure that 
the first law reports of Coleman and Caine 
would show him on some particular side in 
every controversy arising from the law of 
insurance He became the legal idol of the 
young Chamber of Commerce. Of all the 
great lawyers seen and heard in my youthful 
days, commend me to Alexander Hamilton 
as the most distinguished looking of all, and 
the most graceful in his poses and gestures. 
I can best describe him as an oratorical 
machine put together and working with the 
care and nicety displayed ina Geneva watch. 

“Dwelling upon Hamilton of course 
brings up appropriately the name of Burr, 
who will be found to figure also often in 
those reports.” 

“But tell me also about all the great lawyers 
of that early generation whom you remem- 
ber. Did you, in attending court with your 
father, hear Attorney-General Egbert Benson, 
or Aaron Burr, or Attorney-General Lewis, 
or the Livingstons, or the first Samuel Jones, 
or the first Ogden Hoffman, or James Kent?” 

“ | heard every one, although not until 
later years did impressions turn into memo- 
ries and opinion into judgment. I should say 
that Burr was the greatest nisi prius lawyer 
of them all. He was so magnetic in eye, 
look, voice and manner with jurors, small 
wonder that he was so_ successful with 
women. But he lacked the graceful Addi- 
sonian language of Hamilton, and his logical 
powers. Burr was not successful in argu- 
ments before judges. They seemed to dis- 
trusthim. I soon learned to know whether the 
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Bench trusted or distrusted any counsel. 
When judges would say, for instance, to 
counsel, ‘Allow me to look at that case,’ and 
have the cited book handed to them, I knew 
that they wanted to be assured that the 
addressing lawyer had quoted rightfully, 
and did not slur paragraphs to his own 
advantage. Burr was a great sinner in that 
latter respect, and took all chances of sub- 
tlety for victory. Being this species of an 
unscrupulous lawyer, it became of advantage 
to the public that in the fiz de stecle (Eigh- 
teenth) when nominated for puisne judge of 
the Supreme Court of New York State he de- 
clined that post, for, fancy a man of his 
private and political character holding on 
the bench the scales of justice, and with per- 
haps both eyes morally bandaged. 

‘‘ Aaron Burr at the bar, until his pliant, 
cooing voice was heard, and his eyes either 
gave at one time soft glances and at other 
times blazed, was far from impressive in 
personal appearance. He had a replica in 
a natural son who was a famous attorney in 
this city until he died, at an advanced age, as 
late as civil war time, and whom doubtless 
you have often seen and met during your 
own time. Burr was undersized, and like 
nearly all men who are short in stature, put 
on at all time in public a pompous and self- 
conscious bearing. Buta hearer lost sight 
of his personal deficiencies when listening 
to his torrent of words set to those dulcet 
tones which made him so dangerous to the 
fair sex, as many social traditions avouch that 
he was. 

‘James Kent even in youth had that Ro- 
manesque cast of features which marked his 
latest years. He then much resembled the 
face and head of Cicero as shown in the busts 
which libraries furnish.” 

I as listener here interrupted the ghost 
by observing interlocutorily, “Yes, I have 
noticed that, when standing before the marble 
bust of Cicero — that which confronts every 
visitor in the corridor beyond the entrance 
to the Astor library — and there recalling the 





portrait which used to hang in the house of 
the son, William Kent, on East Union 
Square.” 

“Firmness was outlined in James Kent’s 
folded lips and massive jaws, and at times 
his look was awe-inspiring. In his later days, 
when I saw him in Chancery chambers,” 
continued the ghost, increasing his volubility, 
“he did not seem to belong to the day and 
generation surrounding him, but to some 
classic age of days long gone by. His was 
a head and face to hang in portraiture in 
some national gallery of paintings, along 
side of a portrait of Joseph Story. 

“Thomas Addis Emmet also had a Roman- 
esque face, and he always impressed me as 
belonging to a departed classicage. I abom- 
inate,” added the ghost with energy, “a 
judge who wears a mustache. Fancy one 
on Hamilton, or Kent or Story, if you can, 
with due respect to their greatness of ap- 
pearance. Although, of those three un- 
bearded magnates the Commentator on the 
Constitution which Hamilton aided in fash- 
ioning held the most benignant face, and 
lacked the severity that sometimes flecked 
the countenances of the other two. John 
Jay, New York’s Chief Justice, impressed me 
with its benignity. That was a Jay trait in 
his sons also, whom I have heard at the bar: 
William, and John the third, whose young 
grandson, a Virginian Robinson, is growing 
up to continue the Jay legal prestige. 

‘ Samuel Jones the first was a great mas- 
ter of principles; so was his namesake son, 
whom I have heard deliver opinions as Chan- 
cellor; so is the grandson and third Samuel 
Jones, whom I occasionally find still in the 
courts as I flitabout inthem. These I have 
mentioned were all judges in time. 

“The Livingstons depended more upon 
precedents than principles. I have learned, 
during my long siege as auditor in courts, 
to distinguish the philosophic lawyer from 
the case lawyer. 

“The three Hoffmans were the most ora- 
torical and eloquent of their contemporaries. 
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But bless you,” added the ghost, stroking 
his Rip Van Winkle beard, “ eloquence don’t 
count for much now-a-days before jurors 
and judges; but in earlier juridical times in 
this city, jurors expected the graces of ora- 
tory, and looked disappointed if these be- 
came absent. They had not been vaccinated 
with the modern virus of sheer utilitarianism. 

‘James Kent was not long a practitioner 
before he became a judge: but from what I 
heard of his appearances in court he was 
better fitted for a chamber than a nisi prius 
counselor. He was a very dry speaker, 
with a monotonous voice. But,” added the 
ghost with a chuckle, ‘trip hammers don't 


make music when they strike metal, but the | 
| genii of the bar. 


blow is strong and decisive. 

‘Ah, those early times of national nisi 
prius were so different from the times of the 
present. D’ye know, I’ve come to think that 
legal practice has almost ceased to be a pro- 
fession and is fast becoming only a trade. 
The courts were then imbued with greater 
surroundings of dignity and formality, and 
were as mysterious and awe-inspiring to lay- 
men as are the behind-scenes of a theater 
to pitites and gallery gods. Jurors served 
from sense of duty, and did not hasten to 
make excuses for shunning service. Ah me, 
what changes have I not seen and lamented ! ” 
sighed the ghost. 

At this point of ghostly interview I saw 
that my narrator was becoming digressive 


—as doubtless ghosts in general feel — | 


wherefore I recalled him to the standpoint | 
| or to add that the defense was an agreeable 


of my curiosity with this interlocutory re- 
mark: ‘ But were there not other lawyers 
worthy of mention of those Hamiltonian, 
Burr and Kentish times? ” 

« Are they not catalogued in this memo- 
rial brain of my spirit world? I have met 
all of them there when visiting the consocia- 
tion of spirit lawyers. Let me see. Who 
first to name? They were all great in some 
particular branch, although in early republi- 
can times lawyers, nor doctors, had not then, 
as now, branched into specialties. Yes, 











there was Robert Troup, and Elisha Pendle- 
ton, and Ambrose Spencer, and David Cad- 
wallader Colden, and David B. Ogden the 
first, and David Graham the first, and James 
Emott the first, and Abram Van Vechten,— 
every one of whom had descendants, some 
now in practice, to tread in their legal foot- 
steps. Each one of these was especially 
given to the lore of procedures: for life at 
the bar was then tentative. Jurisprudence 
was getting rid of old British Colonial bar- 
nacles, and accommodating itself to novel 
Republican government, and was teaching 
State and Federal jurisdictions and proce- 
dures to ward off collisions. Technicality 
and the claim of zz cortice were then the 
It was a rare delight for 
me to listen then to their ‘keen encounter 
of wits.’ Should you ask me gui meruit 
palmam of that grand legal group, perhaps 
it would distract my supernatural judgment. 
But in the first few years of the century at 
the New York bar, there did come one 
towering lawyer — John Wells, to whom be- 
longs the fame of being the means of settling 
the law of libel, in what is known as the case 
of Cheetham, whom Wells defended and was 
successful enough to win a verdict of only 
six cents, when everybody expected a ver- 
dict mounting into the thousands. But I 
must not omit in this reminiscent connection 
to recall that, in the year previous, Hamilton 
had as_ successfully defended an _ editor 
named Harry Croswell for a libel (denomi- 
nated seditious) upon Thomas Jefferson, 


task to Hamilton, who had come to dislike 
Jefferson and his new fangled Democracy 
as much as Hamilton detested Burr. Did I 
attend the trial? Well, as is the modern 
slang I hear often at nisi prius from impu- 
dent young lawyers, ‘I should smile. 
And the ghost did smile until every hair of 
his beard joined in it. ‘Have I not told 
you there has scarcely been a cause célébre 
in New York City from which I was absent? 
I attended both libel trials, and shared the 
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joy of laymen at finding them to have shat- 
tered the old King’s Bench iniquitous maxim, 
‘the greater the truth the greater the li- 
bel,’ which, however, afterwards became 
substantially qualified into, only when the 
truth is unnecessarily uttered and damage 
has resulted. About the same time there 
was another great libel case brought by 
no less a person than DeWitt Clinton against 
another Crosswell editor, who owned a news- 
paper in Schoharie County, adjoining Al- 
bany. I recall that Richard Riker, a famous 
jurist of his day, had made a motion to re- 
move the action from New York, where 
Clinton was popular, to the county where 
the paper was published.” 

At this juncture I listened attentively to 
the ghost, for at this time of ghostly inter- 
view, was being mooted in an adjacent court 
the jurisdictional question whether Charles 
A. Dana, the Nestor of the New York press, 
should be extradited to Washington to an- 
swer for a libel disseminated there against 
one of its citizens, although the libel was 
printed and published in New York City. 

The ghost continued: ‘Justice James 
Kent heard the motion and denied it, saying 
in comment': ‘It is more important for an 
individual to protect his character against 
libels disseminated in the place of his resi- 
dence than ina remote place where he might 
not be known.’ 

“Meanwhile another generation of great 
lawyers, the second for New York City, was 
coming to the fore of the bar,” continued 
the ghost; ‘such as William P. Van Ness, 
Elisha Williams, Peter B. Munro, William 
Slosson — his fame to be continued by two 
sons, — James Tallmadge, Philo Ruggles the 
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first, Robert S. Sedgwick, Elijah Paine, John 
Anthon the elder, Reuben H.Walworth(after- 
wards chancellor), Samuel A. Foot, Samuel 
A. Talcott, and Thomas J. Oakley (the facile 
princeps). Elisha Williams might be called 
the nisi prius Henry Erskine of that grand 
group who, during the administration of 
Madison and Monroe, dominated New York 
litigation, Kent illustrating the bench, while 
Walworth, Foot and Anthon divided honors 
as the most deeply read in legal science. 
Anthon was more of a banco lawyer, yet 
his volume on nisi prius deservedly retains 
to this day a place in legal libraries. Elisha 
Williams was regarded as the shrewdest of 
his legal generation in what I may call stage 
management of his cases. He was an adroit 
inductive cross-examiner, and he well knew 
when to stop, after punctuating some one 
strong point for a client. 

‘How many nisi prius cases,” said the 
ghost again digressively, “I have in my 
time observed lost through over cross-ex- 
amination. How many even shrewd lawyers 
I have noticed, some from desire of display 
and others through ‘ invoking keen encounter 
of wits,’ draw answers by cross-examination 
that had better for their side been left alone. 
How often, too, I have seen a not very well 
read advocate get, by means of tact, an 
advantage over the lawyer of great learning 
and deep thought who was tactless. How 
often, too, I have encountered lawyers who, 
although the judge was manifestly favoring 
them, insisted upon continuing argument, 
and not knowing when to stop. Also lawyers 
who hammered at comparatively immaterial 
points instead of resting contented with clinch- 
ing the one controlling point.” 
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A SKETCH OF THE SUPREME COURT OF OHIO. 
IV. 


By Epcar B. KINKEAD, OF THE COLUMBUS Bar. 


CHARLES CLEVELAND CONVERSE was | 
| taught in a classical academy in Newton, 


born at Zanesville, July 26, 1810. 
ents were members of the Ohio Company. 
He graduated at Ohio University and _ at- 
tended Law School at Harvard. He 
tended lectures by Story and Greenleaf, and 
enjoyed the friendship of such men as Benj. 
R. Curtis and Charles Sumner. 
was elected to the State Senate and chosen 
presiding officer of that body. 


His par- 


at- | 


Going to eastern Pennsylvania, he there 
Bucks County, where he prepared a num- 
ber of students for the 
Next he went south and taught in 


freshman class at 
college. 


| one of the schools of Richmond, Virginia, 


In 1849 he | 


In 1854 he | 


was elected judge of Court of Common Pleas | 


and in 1855 judge of Supreme Court. 
account of his health he could not take his 
seat, and shortly after resigned. He died 
Sept. 20, 1860. 

Oz1As BOWEN was born in New York, 
July 21, 1805, and died at Marion, Ohio, 
Sept. 26, 1871. He came to Ohio when 
young; was admitted to the -bar in 1828, 
commencing his practice at Marion, Ohio. 
Feb. 7, 1838, he was elected by the legisla- 
ture president judge of the second circuit, 
was re-elected and served until the adoption 
of the Constitution of 1851. In June, 1856, 
Governor Chase appointed him to the vacan- 
cy created by the resignation of Judge Con- 
verse, and he was subsequently elected to fill 
out the unexpired term. He was a dignified 
judge, especially noted for his assiduity and 
thorough preparation of cases as a practic- 
ing lawyer. He was one of the Ohio elec- 
tors who elected President Lincoln. 

JosIAH SCOTT was born December 1, 
1803, in Washington County, Pennsylvania, 
on a farm a few miles from Cannonsburg, 
where Jefferson College is located, and where 
Judge Scott received his education. He 
graduated with the highest honors of his 
class in the year 1823. Thrown at once 
upon his own resources, he entered with 
courage upon the life-work ahead of him. 


On | 





for two years. 
two years was spent in the study of law. 
He, at the end of his two years in Richmond, 
returned to his native home, and was there 
chosen as a tutor in Jefferson, where only 
four years before he had graduated with 
such high honors. 
in Jefferson, and having kept up his legal 
studies he decided at the end of that time 
to come to Ohio, and go into the practice 
of law. On the back of a horse he started 
westward, and reached Mansfield in the 
spring of 1829, visiting the Hon. Thomas W. 
Bartley, who had been a pupil of Scott’s at 


His leisure time during these 


He taught but one year 


| college, and they were afterwards associated 


in the practice of law. In June, 1829, he 
located at Bucyrus, which was then but a 
hamlet in the wilderness; nearly one-half 
of the county remained an Indian Reserva- 
tion for fifteen years afterwards and was 
occupied by the Wyandots. 
a reputation for himself, and came to be 
looked upon as a strong advocate both 
with judge and jury. In 1840 he was 
elected to the General Assembly for the 
counties of Crawford, Marion and Delaware. 
In 1851 he went to Hamilton, Butler County, 
where he distinguished himself as a sound 
lawyer in competition with such able advo- 
cates as John Woods, Lewis D. Campbell, 
Thomas Milliken and William Bebb. 

In 1856 he was elected judge of the Su- 
preme Court, his term beginning the 9th of 
February, 1857. Soon after his election he 
was appointed by Governor Chase to fill a 


He soon made 
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vacancy caused by the resignation of Judge 
Ranney, and held under that appointment 
until the term for which he had been elected 
began. Twice re-elected, he continued on 
the bench until the 9th of February, 1872, 
when he declined a re-election. Before 
leaving the bench he returned to Bucyrus 
and again took up his home there, and re- 


sumed practice until 1876, when Governor 


Hayes appointed him a member of the Su- 
preme Court Commission ; on the expiration 
of the Commission in February, 1879, he 
again went back to his practice, but died on 
the 15th of June, 1879, after having reached 
the age of seventy-six years. 


Judge Scott did not neglect the pursuit 
of learning outside of his profession, being | 
a student of English literature, a fine Latin | 


and Greek scholar, Horace and Demosthe- 
nes being his favorite authors. 
very skillful cross-examiner; he would lead 
a witness on until he had gotten the truth 
from the most stubborn of them. In argu- 
ment to the court Judge Scott was full 
of logic, and could nearly always convince. 
His opinions will be found in the Ohio State 
Reports, from volume five to volume twenty- 


one inclusive, and in the series containing | 


the decisions of the Commission, and rank 
with the very best. He left an impression 
upon the jurisprudence of Ohio which will 
never be erased, and his opinions are both 
instructive and sound. 

MILTON SUTLIFF 


was born in Trum- 


bull County, Ohio, October 6, 1806; was | 
the son of Samuel Sutliff, a farmer, and a | 


soldier in the Revolutionary War. Of a 
family of six sons, four of them became 


lawyers of note. Milton graduated from 


the Western Reserve College in the class | 
He was an Abolitionist, and very | 
Was a mem- | 


of 1834. 
active in behalf of his party. 
ber of the National Anti-Slavery Society, 


formed in Philadelphia in 1833, and took a | 


prominent part in its deliberations. He was 
admitted to the bar in 1834, and began 
practice at Warren, Ohio. Was elected to 


He was a | 


| 


the Legislature by the free-soil party in 
1849, and voted for Salmon P. Chase for 
United States senator. He also voted for 
Benjamin F. Wade for senator later on. 
He supported Horace Greeley for President 
in 1872. He was elected a judge of the 
Supreme Court in 1858, serving five years, 
the last year of his term as Chief Justice. 
His record as a judge is a good one. Com- 
ing to the bar at early day the 
history of the country, he ‘advanced with 
firm and steady progress to the front. 

WILLIAM V. PECK was one of the judges 
of the Supreme Court of Ohio from Feb- 
ruary 9, 1859, to February 9, 1864. Ac- 
cording to the rule of that Court he was 
Chief Justice during the year ending Febru- 
ary 9, 1864. His decisions are contained 
in Volumes 8 to 14 inclusive of the Ohio 
State Reports, during which period many 
questions of great importance were con- 
sidered and determined by the Court. It was 
the period which covered the momentous 
events just preceding the outbreak of the 
war, and during the first three years of its 
progress. He declined a renomination on 
account of ill health, He was for many 
years severely afflicted with bronchitis, which 
prevented him from again engaging in ac- 
tive practice after leaving the bench. 

Judge Peck was a bright scholar, and had 
the advantage of a splendid legal education, 
which he received at a law school maintained 
at Litchfield, Connecticut, when he was a 
young man residing there. Judge Gould, 
who is the author of Gould’s Pleading, was 
in charge of the law school, and from him 
Judge Peck derived his legal instruction. 
His family have now in their possession 
Gould’s law lectures, as delivered by him to 
the students of the law school, and which 
have never been printed, the lectures com- 
posing six volumes transcribed by Judge 
Peck in his own handwriting, and are re- 
markably elegant specimens of his penman- 
ship. The handwriting is as easily read as 
print, and is inmarked contrast with the or- 


an in 
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dinary run of lawyers’ handwriting. He 
prized these volumes highly, and up to the 


later years of his life he was in the habit | 
of going through them and making marginal | 


notes and references to later decisions which 


caused any change in the law as made in | 


the text. 

When he left his home at Litchfield, Con- 
necticut, after having been admitted to 
the practice of the 
law, he went to Cin- 
cinnati about 1828, 
and was employed in 
alawyer’s office there, 
but as the work to 
which he was as- 

purely 
clerical and consisted 
in drawing deeds and 
contracts, and copy- 
ing pleadings, it was 
very distasteful to 
him, after re- 
maining there a few 
months he went to 
Portsmouth, Ohio, 
where he opened an 
office, in which place 
he resided until the 
time of his death. 
He built up in Ports- 
mouth a large prac- 
tice, and rapidly at- 
tained the reputation 
of being a careful, able and well trained law- 
yer. He was elected Common Pleas judge in 
1848, which office he continued to fill until he 
resigned to take his place upon the Supreme 
Bench, to which he was elected in 1858. 
He was a model Common Pleas judge, his 
decisions being singularly clear and display- 
ing wonderful insight and ability, and he 
possessed the happy faculty of being able to 
make his decisons so plain and clear that 
litigants themselves were satisfied with what 
he decided, even when the result was unfa- 
vorable to them. One great feature in his 


signed was 


and 
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| character as a lawyer was his wonderfully 


clear statement of the question at issue, and 

the happy faculty he had of eliminating 

everything not strictly pertinent. He served 

as Common Pleas judge during the time 

when the Supreme Court, which existed 

prior to 1852, as lawyers expressed it, 

traveled the circuits and heard cases and 

decisions, and afterwards, 

when the system was 

maintained, although 

in a modified form, 

after the adoption of 

the Constitution of 

1851, whenone of the 

Supreme judges was 

required to be pres- 

ent at the sitting of 

what was then called 

the District Court in 

each circuit, —the 

District Court being 

composed of two of 

the Common Pleas 

judges and one of the 

Supreme _ judges. 

And it was a fact 

much commented on, 

that term after term 

of the Supreme Court 

and afterwards the 

District Court would 

held in Judge 

Peck’s circuit, and 

there would not be a case for hearing taken 
up from the court over which he presided. 

Judge Peck was born in Canandaigua, 

New York, on April 17, 1804 and died on 

December 30, 1877. His best monument is 

his decisions, contained in the volumes 

of the State Reports referred to. These 

decisions display great industry, research 

and reasoning power. In his private life he 

was a quiet, unassuming man, of great sim- 

plicity of manners, the best evidence of real 

ability and force of character. 
WILLIAM Y. GHOLSON was born Dec. 25, 


rendered their 
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1807, in Virginia; graduated at Nassau 
Hall, Princeton, New Jersey, and died near 
Cincinnati, on the twenty-first day of Sep- 
tember, 1870. On November 8, 1859, he was 
appointed judge of the Supreme Court for the 
unexpired term of Judge Swan, and was 
thereafter elected for a full term of five 
years, but failing health compelled him to 
resign. He had previously served on the 
bench of the Superior Court of Cincinnati 
from 1854 to 1859. Judge Gholson was 
one of the most able jurists that ever oc- 
cupied a seat upon the Supreme Bench. 


A biographer says of him: ‘As a man of | 
| and hope of the younger members of the 


great intellectual cultivated to a 
high degree by incessant activity, and fur- 
nished with all that laborious study could 
impart; of a well-balanced temperament, 
uniting in just proportion the qualities of a 
sound judgment with an active and subtle 
perception; cautious in conclusions; inge- 


power, 


nious in reasoning; he was remarkable, not 
more for the depth and reach of his abilities, 
than for his intellectual integrity and the 
courage of his convictions. At the bar, his 
superiority was never felt as an oppression. 
On the bench, he was kind, patient, free 
from prejudice and partiality, respecting not 
persons, regarding only law, justice and rea- 
His diligent and well directed indus- 
try was unexcelled. He amused his hours 
of leisure with the labors of authorship. 
His judicial opinions rank high for learning 
and accuracy. He lived a life of useful ac- 
tivity, admired and loved by all who knew 
him; but by those who knew him best, his 
memory is not only a fragrance, but a treas- 


son. 


” 


ure. 

HORACE WILDER born in West 
Hartland, Connecticut, on August 20, 1802, 
and died at Red Wing, Ohio, Dec. 26, 1889, 
aged eighty-seven years. He graduated 
from Yale College in 1823. He wasadmitted 
to the bar in Virginia in 1826, coming to 
Ohio in 1827, taking up his home in Geauga 
County. After a year’s residence in Ohio, he 
was admitted to the Ohio bar in 1828, com- 
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| mencing his practice at East Ashtabula, 
| AshtabulaCounty. He was elected prosecut- 
| ing attorney in 1833, and in 1834 a member 
| of the Legislature of the State. 
| was elected judge of the Court of Common 
| Pleas in the third subdivision of the ninth 


In 1855 he 


judicial district, to fill a vacancy, and re- 


| elected for a full term in 1856. 


December 12, 1863, Governor Tod ap- 
pointed him to fill the vacancy in the Su- 


preme Court caused by the resignation of 
| Judge Gholson, being elected in 1864 for the 


balance of the term. It was said of Judge 
Wilder that ‘‘he was the friend, counsellor 


bar, and was loved and almost idolized by 
them.” 


HOcKING H. HUNTER was born on the 


| spot where now stands the city of Lancas- 


ter, Ohio, August 23, 1801, and departed 


| this life at his home in that city February 


4, 1872. Hewasason of Captain Joseph 


| and Dorothea Hunter; his father was a native 
| of Virginia, his mother of Maryland. 
pwr : 
| tain Hunter served in the Revolutionary 


Cap- 


War, and at its close went to Kentucky; in 
1798 he moved to Fairfield County, Ohio, be- 
ing the first settler of that county. Judge 


| Hocking H. Hunter grew up on the farm, 
| working at times on a saw-mill. 
ried Miss Ann Matlock, November 30, 1823. 


He mar- 


He attended the country schools in the 
neighborhood, where he acquired some of 
the rudiments of an education. Afterward 


| he spent some time at the Lancaster acad- 


emy, his first tutor being Professor Ste- 
phen Whittlesey, a graduate of Yale; later 
Professor John Whittlesey, another grad- 
uate of Yale, had charge of young Hun- 
ter’s education. Reading law under the 
Hon. Wm. W. Irvin, at one time a judge of 
the Supreme Court of Ohio, proving him- 
self a good student, he was admitted to the 
bar in the spring of 1824, and at once en- 
tered into the practice of law, and continued 
so to practice while he lived. In 1825, he 
was made prosecuting attorney for Fairfield 
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County, which place he held for six years, 


or up to 1831. Inthe early part of 1831, 
the partner of Hon. Thos. 
Ewing, and had the entire control of the 
extensive business of that firm, during Mr. 
Ewing’s term in the United States Senate. 
In 1863 he was elected a judge of the 
Supreme Court of Ohio, and received his 
commission and qualified to sit as a Judge 
thereof, but decided 


he became 





was brought to this country when about the 
age of nine. His uncle settled in Spring- 
field, Ohio, where William was apprenticed 
to a cabinet-maker, to serve for nine years, 
but at the end of the sixth year he pur- 
chased the remainder of his time from his 
master. He continued to work at his trade 
until he had paid the purchase price for the 
three year’s time due his master. He de- 

voted all his spare 





not to do so and so 
resigned his commis- 
continued 

In those 
days the Bar at Lan- 
caster was considered 


sion and 


in practice. 





one of the strongest, 
if not the strongest 
in the State, and it 
was among the strong 
men of that Bar that 
he attained a reputa- 
tion equal to any, 
and here he was de- 
termined to remain 
and didso. He made 
no pretense to being 
orator, but his 
sound judgment and 
large fund of infor- 
mation made an im- 
pression on_ those 
who knew him and 
left an impress on the 
sands of time which 
all eternity. 


an 


will last throughout 
He had what, in all times and 
in all countries, is deemed the noblest qual- 
ity, that of Honesty in every action of his ac- 
tive and useful career. 

He seemed to have made that maxim his 
own which says: — 

«* Know then this truth (enough for man to know), 

Virtue alone is happiness below.” 

WILLIAM WHITE was born in England, 
January 28, 1822. Died 
Ohio, March 12, 1883. Judge White’s par- 
ents died while he was still young, and he 


in 








MARTIN D. FOLLETT. 


| fill the vacancy thus created. 
Springfield, | 


time to his trade and 
to other pursuits in 
order to get the ne- 
cessary money to pay 
for his education, 
which he was deter- 
mined to gain. His 
principal education 
was secured in the 
High School of 
Springfield, Ohio. 
On the completion of 
his education he be- 
gan the study of 
law in the office of 
William A. Rodgers, 
of Springfield. He 
earned money to pay 
his expenses during 
the time which he 
must devote to the 
study of law by teach- 
ing school. He was 
admitted to the bar in 
1846, when he became the partner of Mr. 
Rodgers, with whom he had read. He had 
been three times elected prosecuting attorney 
of Clark County prior to his election to the 
judgeship of the Court of Common Pleas, 
which occurred in 1856. He was again elect- 
ed in 1861. When Judge Hunter resigned his 
seat on the Supreme Court bench in 1864, 
he was appointed, by Governor Brough, to 
In October 
of that same year he was elected to fill 
out the unexpired term of Judge Hunter, 
and was elected to the same position three 
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times thereafter, namely in 1868, 1873 and 
in 1878. Nearly every branch of the law 
is touched upon in the reported decisions 
during the time that Judge White sat on the 
bench. He was nominated by the Presi- 
dent, and the nomination was confirmed by 
the Senate, to a place on the bench of the 
District Court of the United States, but ill- 
ness prevented his acceptance of the office 

After his death, which occurred at his 
home in Springfield, March 12, 1882, the 
State Bar Association passed the following | 
Resolution, which was ordered printed in 
the Supreme Court Report, by the Court: 

“ William White, Chief Justice of the Su- 
preme Court of Ohio, having departed this 
life on the 12th instant, after thirty-three 
years of unabated and conscientious devotion | 
to arduous public services, the members of 
the Bar of the State deem it to be their 
bounden duty to express, in a public and 
solemn manner, their profound sorrow at his | 
death; and to testify their high esteem for 
his long, faithful, and eminent services, as 
well as for the unsullied purity and upright- 
ness of his personal character, and his ex- 
cellent endearing qualities of heart; and to 
record their affection for his memory, and 
their appreciation of the inestimable value of 
his long, useful, and inspiring career, and 
his unremitting toil, to the detriment of his 
pecuniary interests, in the service of the 
State he loved so well. The loss of such a | 
man from the judicial forum is irreparable | 
to the public, as well as to the Bar. 

‘In his hands, as a magistrate, life, liberty, 
and property were safe. To commemorate, 
as we now do, the character, and virtues, 
and usefulness of such a man, is not a | 
mere outward, unmeaning rite; for nothing | 
is truer than that ‘ the character and virtues, | 
the just sentiments and useful actions of dis- | 
tinguished men, preserved in the annals and | 
cherished in the recollections of a grateful | 
people, constitute their richest treasure.’ ” | 

LUTHER Day was born in Granville, Wash- | 
ington County, New York, July 15, 1813. | 


Judge Day attended the common schools 
until about the age of twelve, at which age 
he began an academic preparation for col- 
lege and continued for a year, when his 
father took him back to the farm, where he 
labored for a year, after which time he re- 
turned to school, but had been there but a 
few days when word reached him that his 
father had been killed in a saw-mill which 
The untimely death of his father 
compelled him to abandon the idea of se- 
curing an education. His father’s affairs 
were not in good condition, and it was 
thought that after a settlkement had been 
made there would be left for 
the family; but young Luther decided to 
save them from such a fate, and so went to 
work on the farm and in the mill, where he 
continued to labor until reaching the age 
of twenty. At the end of that time he 
found that the labors of himself and a 
younger brother had the 
saving the home to his mother and the 
younger children. He now decided to go 
on with the work of securing an education, 
so abruptly broken off six years before, and 
again resumed his preparatory studies, and 
in 1835 entered Middlebury College, Ver- 
mont; and by teaching and other labors 
he managed to stay in that institution of 


he owned. 


nothing 


been means of 


learning for two years, but at the end of 
that time, his mother having removed to 
Ravenna, Portage County, Ohio, he came 
on to see her, expecting to return and fin- 
ish his course in college; but his means 
being limited he gave up the idea, and entered 
the office of Hon. Rufus P. Spalding, as a 
student of law. He read for two years, and 
supported himself in the mean time by do- 
ing clerical work for the County Clerk. 

He was admitted to the bar in October, 
1840. Hon. Darius Lyman tendered him 
a place in his office as a partner, of which 
kind offer he at once availed himself, and 
by that means at once stepped into a busi- 
ness, as Mr. Lyman was an old practitioner 
at the time. He remained with Mr. Lyman 
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for three years. 
attorney of the county in 1843. In 1845 
he was married to Miss Emily Swift Spald- 
ing, daughter of Judge R. P. Spalding. 
Judge Spalding having moved to Akron 
in 1840, Judge Day went there and formed 


a partnership with him, remaining about a | 


year, when he returned to Ravenna, be- 
caused of his ill health at Akron. 
He was again elected 


wife’s 


Was elected prosecuting | 


He was four years Chief Justice of the 
Supreme Court, and Chief Justice of the 
Commission one year. His opinions, writ- 
ten while on the bench of the Supreme 
Court, are found in fifteen volumes of the 
Ohio State Reports. 

JOHN WELCH was born in Harrison 
County, Ohio, Oct. 28, 1805. He was ad- 
mitted to the bar in 1833, and started in 

practice at Athens, 





prosecuting attorney 
of Portage County in 
1849. He was the 
Democratic candi- 
date in his district for 
member of Congress 
in 1850, but the dis- 
trict having a large 
Whig majority, he 
was beaten. In 1851 
he was elected judge 
of the Common Pleas 
Court. 

In 1862 Governor 
Tod appointed him 
Judge Advocate Gen- 
eral on his staff, with 
the rank of Colonel, 
but he soon resigned 
on account of his pro- 
fessional business. 
In 1863 he was 
elected, as a Repub- 
lican, to a seat in 
the Senate of the State, and in 1864 he 





was elected judge of the Supreme Court | 


of Ohio, and thereupon resigned his seat in 
the Senate. In 1869 he was 
second time to a place on the Supreme 


Court bench, but in 1874 the State went | 
party was | 


Democratic, and he with his 
beaten. In 1875 the Legislature created a 
commission to revise the statutes of the 
State, and Governor Allen appointed Judge 
Day a member of that commission. 
1876 Governer Hayes appointed him a 
member of the Supreme Court Commission. 


WILLIAM T. SPEAR. 


elected a | 


In | 


acquiring an exten- 
sive clientele from the 
beginning, and was 
successful and active 
throughout his pro- 
fessional career. 
Judge Welch was fav- 
ored in his younger 
days.of practice by 
being thrown in con- 
tact with 





men emi- 
nent in the law, 
which necessarily 
gave him rare oppor- 
tunities. Libraries 
were not of any mag- 
nitude in the localities 
where he practiced, 
and he was compelled 
to depend very 
largely upon his own 
mental resources and 
reasoning. The 
training which his 
mind received in this manner eminently 
qualified him for the duties which he was 
called upon to perform later in life. The 
legal mind must of necessity be the strong- 
er when trained by self-reasoning rather 
than when solely dependent upon case 
law. He was called upon to fill a number 
of honorable positions, namely State senator, 
member of Congress, judge of the Court of 
Common Pleas, and last, judge of the 
Supreme Court, the latter of which he held 
for thirteen years. His opinions while on 
the bench of the Supreme Court are models 
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for brevity and clearness. His habits in the 
consultation room were peculiar, being mod- 


| 


est but extremely firm in his views, which | 
as the story of Governer John Brough’s 


when once formed were never changed. 

Judge Welch was the author of a two-vol- 
ume Index Digest of the Ohio Decisions, 
which has been extensively used throughout 
the State. 


be those living who were concerned, but 
not knowing them we may be permitted to 
relate the anecdote. It is not quite as bad 


admission to the bar, but there is some- 
thing of the same liberality in the two ex- 


aminers. When Ben Fessenden, one of the 


| examiners, asked John Brough, ‘ What is 


GEORGE W. MCILVAINE took his seat as | 


a member of the Supreme Court February 9, 


1871, serving until 1885, and was renomi- | 


nated for a fourth term, which he was com- 
pelled by reason of his health to decline. 


law, anyhow, Mister Brough?” old Gover- 
nor John replied, ‘‘ Well, d— if I know, but 
I do know where we can all get a good 
glass of old Bourbon,” and the committee 


| and John adjourned to get the Bourbon, 


The Bar of Ohio will remember Judge | 


Mcllvaine and his associates, Judges White, 


Okey, Johnson and Longworth, as one of | 


the strongest Courts. 


The appreciation of | 


Judge Mcllvaine’s ability was shown by his | 


continuous service. And why should not 
this rule be followed when able and compe- 
tent judges are elected to the bench? Judge 
McIlvaine had previously served upon the 
bench of the Court of Common Pleas, where 


his popularity was shown by his re-election 


without opposition. His service upon the 
bench covered a period of twenty-five years, 
ten upon the Common Pleas and fifteen up- 
on the Supreme Court. As a judge it is 


after which John was duly certified to as a 
But keeping our eye on the squirrel, 
examiner, 
law 


lawyer. 
Judge Mcllvaine officiated as 
when the first class under the new 
requiring students to be examined by a 
committee appointed by the Supreme Court 
was examined. This committee being new in 


_ the business, probably fully realizing their 


| answer. 


grave responsibilities, asked questions which 
neither lawyers, judges or students could 
It became noised about that almost 
the entire class was going to fail, when the 
Supreme Court held a caucus and decided to 


| call the committee in and hold a court of in- 


said of him that “He was, withal, a patient | 
and attentive listener, and quite observant | 


of Lord Bacon’s direction to a judge, not to 
indulge in ‘too much speaking.’ 
more upon principle than upon cases, cited 


He relied | 


quiry into the cause of such a wholesale 
slaughter of would-be lawyers, and Judge M. 
was designated to conduct the examination 
of the committee, who were accordingly 
invited into the presence of the court. 


| Judge MclIlvaine thereupon began a perusal 


few cases in his opinions, and the trouble- | 


some and objectionable ‘oditer dicta’ sel- 
dom found a place. He was quick in his 
perceptive powers, and fallacious arguments 
were quickly brushed away.” 


Judge Mcllvaine was very kind to the | 
younger members of the Bar, and especially | 
to those who applied to the Supreme Court | 


for admission. 
minded man, had no use for trifling tech- 
nicalities in the law, nor catch-questions in 
law examinations. A very good story is 
told of him which, by way of illustrating 
these qualities, we shall give. There may 


He was a broad, liberal | 


of the questions, when he came across a 
question in criminal law asking what crimes 
were indictable under the reign of some 
king of England a century or more ago, 
and asked who prepared that question. 
The committeeman answered, when Judge 
M. asked him to give the answer, which 
was duly given. Judge M. then said, “ Let 
me ask you a question. How many crimes 
are indictable under the statutes of Ohio?” 


| The member of the committee became em- 


barrassed; the Judge spoke up, saying, 
‘You need not be worried; I couldn’t answer 
it myself.” And after conducting the in- 
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quiry for a while in this manner, it was 
decided that Judge M. should go in and 
conduct an oral examination of the class, 
which was accordingly done, and a very 
nice examination in elementary law followed, 
and the class was duly admitted’ to the 
bar. 

The qualities that enter into and form the 
character of an able and upright judge, 
Judge McIlvaine pos- 


cestors settled with Penn’s colony on the 
Delaware, in 1682, and their descendants 
are now scattered to all parts of the country. 
Judge West’s father Samuel West was born 
near Brownsville, Pennsylvania, in 1785. 
About the close of the century, his family 
removed to Jefferson County, Ohio, and in 
the churchyard of Island Creek, above 
Stubenville, the paternal and maternal grand- 

parents both sleep. 





sessed in an eminent 
degree. 

THOMAS Q. ASH- 
BURN was born Feb- 
ruary 9, 1820, in 
Hamilton County, 
Ohio. He received 
his education at 
Miami University, 
Jefferson Col- 
lege, Penn., teaching 
school in his younger 
days. He ad- 
mitted to the bar in 
1876, settling at Bata- 
via, Ohio, for the 
practice of his pro- 
He was ap- 
pointed a member 
of the first Supreme 
Court Commission in 


and 


was 


fession. 





Judge West's father 
afterwards returned 
to his native village 
Millsborough, 
In 1830 he 
with his family to 
Knox County, Ohio, 
where he settled on 
a farm, southeast of 
Mt. Vernon. Here 
it was that Judge West 
spent the years of his 
early childhood. In 
1840 he became a 
pupil in the primary 
department of the 
Martinsburg Acad- 
emy, a newly es- 
tablished institution 
oflearning. In 1844 
he entered Jefferson 


Penn. 
moved 








1876 by Governor 
Hayes, serving in that 
capacity for a period 
of three years. 

Judge Ashburn also occupied the position 
of Judge of the Court of Common Pleas, 
being selected first in 1861, again in 1866 
and 1871. He was also elected a member 
of the State Senate, dying during his term, 
January 17,1890. He wasan unpretentious 
man, his principal fault being to underrate 
his own ability. About twenty years of 
his life were spent in judicial position. 

WILLIAM H. WEST was born February 
9, 1824, in Millsborough, Washington 
County, Pennsylvania. 


THADDEUS A. MINSHALL. 


His paternal an- | 


College, Pennsyl- 
vania, and graduated 
in 1846. Immedi- 
ately after graduating he went, with Dr. 
Breckinridge, to Kentucky, and taught school 
near Lexington, that State, for one year. He 
then became associated with the Rev. G. 
W. Zahnizer, his friend and classmate, and 
together they assumed control of the High 
School for boys in the city of Lexington. 
He was invited to accept a tutorship in 
Jefferson College, and returned there in 
1849, remaining until the fall of 1849, when 
he was made adjunct professor in Hampden- 
Sydney College, Virginia. He became 
weary of teaching, however, and resigned 
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in 1850, and returned to Ohio. In that 
same year he entered the office of Judge 
William Lawrence at Bellefontaine, Ohio, 
and was admitted to the bar in 1857, and 
entered into a partnership with his _pre- 
Was elected prosecuting attorney 
He took an 


ceptor. 
of Logan County in 1852. 
active part in the organization of the Repub- 
lican party in 1854, and he and Hon. James 
Walker started the first Republican news- 
paper published in Logan County. He was 
elected a representative to the General As- 
sembly in 1857, but declined a re-election. 
In 1860, he took part as a delegate to 
the convention which nominated Abraham 
Lincoln for President of the United States, 
which he claims to be the proudest service 
of his life. He was again sent to the 
Legislature in 1861, and in 1863 was elected 
State senator. 
he was elected Attorney-General of the 
State. President Grant appointed him con- 
sul to Rio Janeiro, in 1869, and his nomina- 
tion was confirmed by the Senate, but he 


In 1865, and again in 1867, 


declined the honor. He was elected a judge 
of the Supreme Court of Ohio, in 1871, 
but by reason of failing sight he was com- 
pelled to resign his place there, at the end 
of the first year of his term. He was a 
delegate to the Constitutional Convention 
of 1873. In 1877 he was the Republican 
candidate for Governor of the State, but 
was defeated. He then left public life, and 
has ever since devoted his time to his pro- 
fession. Judge West is a great lawyer, and 
by those who believe in his school of politics 
is considered a statesman of no small di- 
mensions. By everybody, however, he is 
known to be honest in his every act and 
fearless in the discharge of anything which 
he considers it his duty to do. Through 
all his long career he has retained the love 
and veneration of his neighbors, which fact 
speaks louder than any words can of the 
real worth of the man. 

WALTER F. STONE was born at Wooster, 
Wayne County, Ohio, November 18, 1822. 


His parents came from Vermont to Ohio, and 
shortly after the birth of their son removed, 
from Wooster, to Strongsville, in Cuyahoga 
County. The boyhood of Walter was spent 
attending school at Pittsburg, Penn., and 
in that city he began the study of law, under 
Walter R. Lowery, who afterwards became 
Chief Justice of the Supreme Court of Penn- 
sylvania. After reaching his majority he 
entered a law office at Cleveland, O., and it 
was there he completed his studies and was 
admitted to practice. 

He permanently located at Sandusky City, 
and began active practice, in connection 
with Judge A. W.Rendry, in 1846. Later 
he was associated, as partner, with Judge 
Ebenezer Lane, who at one time served on 
the Supreme Court of Ohio. He continued 
in the practice until the fall of 1865, at 
which time he was elected judge of the 
Court of Common Pleas, in the first sub-di- 
vision of the fourth judicial district of this 
State. He was re-elected to the same office 
in 1870, and served in that capacity until 
1873, when Governor Noyes appointed him 
to fill a vacancy of the Supreme Court, occa- 
sioned by the resignation of Judge West. 
In the fall of 1873 he was elected to fill the 
unexpired term of that judgeship. His 
health failing him, he was compelled to re- 
sign his place on the bench in the fall of 
1874. He afterwards, accompanied by his 
wife, made a visit to the Pacific coast, in 
search of health ; but the experiment proved 
of no avail, as he continued to grow worse, 
and died at Oakland, California, on the 
twenty-third day of December, 1874. His 
remains were buried at Sandusky City, O., 


| 
| January 5, 1875. 


The private life of Judge Stone was of the 
purest kind, and his judicial learning and 
ability was of a high order. 

GEORGE REX was born in Canton, Stark 
County, Ohio, July 25, 1817. He was edu- 
cated in the common schools of his native 
county, and at the Capital University, at 
Columbus, Ohio. For a while he taught 
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school at Canton; read lawwith John Harris 
of Canton, was admitted to the bar on the 
10th of October, 1842. Removed to Woos- 
ter in 1843, and began the practice of law. 
He continued to make Wooster his home 
until his death, which event took place on 
the twenty-ninth day of March, 1879. He 
served as prosecuting attorney of Wayne 


County for four years. Was elected to 


sessed of strong convictions, and was ever 
fearless in the discharge of his duties both 
private and public. 

WILLIAM J. GILMORE was born in Liberty, 
Bedford County, Virginia, April 24, 1821, 
and came to Ohio with his parents in 1825, 
His 


sources 


settling in Preble County. education 
was obtained from such 
afforded in that early day in the log school- 


house; and in West- 


as were 





the State Senate 
from the Wayne 
Holmes District, in 


October, 1851. Was 
made president fro 
tem. 
Was again elected to 


of that body. 


the office of prosecu- 
tor of Wayne County, 
in 1859,and re-elected 
in 1861. In August, 
1864, he ap- 
pointed prosecuting 
attorney, to fill a 

Again 
the State 
Senate in 1867, when 
the district was com- 
posed of the Counties 


Was 


vacancy. 
elected to 


of Wayne, Holmes, 
Knox, and Morrow. 





He was a great friend 
dD 





field and Hopewell 
Academies, the latter 
being then in charge 
of Rev. Samuel W. 
Mc Cracken, who pre- 
viously had been pro- 
fessor of mathematics 
in Miami University. 
Judge Gilmore began 
his study of the law 
under Thomas Mil- 
liken of Hamilton, 
and was admitted to 
the bar in Columbus 
in 1847. He first 
began the practice of 
his profession in 
Hamilton, in partner- 
ship with Col. 
Thomas Moore, but 
a year later removed 








of the common school 
system, and rendered 
much valuable aid in 
its establishment. Governor Allen appointed 
him a judge of the Supreme Court of the 
State, to fill the vacancy occasioned by the 
resignation of Judge Stone, in September, 
1874; at the October election of the same 
year he was elected for the unexpired term 
of Judge Stone, serving until the 9th of Feb- 
ruary, 1877. He declined to be a candidate 
for re-election in 1876. The labors of the 
bench had seriously affected his health; and 
although he re-entered the active practice 
of law, he never recovered his usual health. 
He was a public spirited man, and was pos- 


FRANKLIN J. 





to Eaton and opened 
DICKMAN. an office. In 1852 


he was elected prose- 


| cuting attorney of Preble County, which 


office he held two notwithstand- 
ing the fact that the political majority 


terms, 


of the county was largely against him. 
In 1857 he began his judicial career, 
being elected to fill the vacancy made 


| by the resignation of Judge James Clark 


upon the Common Pleas bench, which posi- 
tion he resigned in 1874, when he was elected 
a judge of the Supreme Court. After leav- 
ing the bench in 1880 he opened an office 
in the City of Columbus, where he continues 
to reside and is actively engaged in the 
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practice of his profession, with his son Clem- 
ent R., who was admitted in 1888. 

Judge Gilmore has been a Trustee of 
Miami University since 1871, and is one of 
the trustees for the State of the Ohio 
Archeological and Historical Society. Was 
president of Ohio State Bar Association 
1885-86, and delegate,to American Bar As- 
sociation in 1894. 

WASHINGTON WALLACE BOYNTON was 
born Jan. 27, 1833, in Lorain County, 
Ohio. In his younger days, from the age 
of sixteen years until 1858, he employed his 
time in teaching. He was admitted to the 
bar in 1856, commencing practice in 1858. 
He was appointed prosecuting attorney of 
Lorain County to fill a vacancy. In 1865 
he was elected to the lower house of the 
State Legislature. In 1869 was ap- 
pointed, by Governor Hayes, judge of the 
Court of Common Pleas, to fill a vacancy, 
and in 1871 was elected to the same posi- 
tion. He was elected judge of the Supreme 
Court in 1876, and retired in 1881. After 
leaving the bench he located in Cleveland, 
where he is still extensively engaged in prac- 
tice. 

JOHN WATERMAN OKEY was born in 
Monroe County, Ohio, January 3, 1827, and 
was of English and Scotch-Irish parentage. 
His grandfather, Leven Okey, came to Ohio 
before it was a State, and when Monroe 
County was organized he was elected one of 
the judges. His father, Colonel Cornelius 
Okey, at one time represented Monroe 
County in the lower house of the General 
Assembly, Ohio; he was a man of ability 
and stood well with his people. He died 
in 1859, at the age of seventy-seven. Judge 
Okey’s great-grandmother reached the ex- 
treme age of one hundred andthree. Judge 
Okey attended the Monroe Academy; he 
also had private instruction from some able 
scholars; on the completion of his studies he 
became a deputy in the office of the county 


he 








clerk of his county. He read law under 


Nathan Hollister, at Woodsfield, and was ad- | 


mitted to the bar October 22,1849. In 1853, 
while a clerk in the office of Secretary of 
State, he was appointed probate judge of his 
native county, and was afterwards elected to 
the same office. In 1856 he was elected 
judge of the Court of Common Pleas, and 
was elected a second time to that office. 
He removed to Cincinnati, Ohio, in 1865, 
where he became associated with Hon. W. Y. 
Gholson, and for nearly two years they labor- 
ed together in the preparation of the ‘Ohio 
Digest,” which was one of the best digests 
ever made in Ohio. Afterwards Judge 
Okey and S. A. Miller prepared and had 
published what is known as “Okey and 
Miller’s Municipal Law,” which work was 
published in 1869. In 1875 he was, by 
Governor William Allen, appointed, to- 
gether with M. A. Daugherty and Judge Day, 
a member of what is known as the codify- 
ing commission to revise and codify the 
general laws of the State. In 
elected a judge of the Supreme Court of 
Ohio. On the resignation of Judge Boynton 
in 1881, Judge Okey became Chief Justice. 
Nearly the whole of Judge Okey’s life was 
given to judicial labors. While in the ac- 
tive practice of his profession he was con- 
sidered a strong and ready trial lawyer. Ifa 
long term on the Common Pleas bench and 
a laborious course of study of general prin- 
ciples are the things needed to fit a person 
to perform well the duties of a judge of the 
highest court in the State, then few men 
have come better prepared to perform those 
delicate and laborious duties than did Judge 
Okey. He was familiar to an unprecedented 
degree not only with the Constitution of the 
state, the legislation of the state, and the 
judicial decisions of the state, but with the 
English, Irish and Scotch reports and 
authors and with the multudinous reports 
of our Federal and State courts and ele- 
mentary writers as well. His mind 
eminently judicial and logical in character, 
ready to take in all of a case, analyze it, 
eliminate the immaterial and irrelevant, and 


1877 he was 


was 
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capable on the real point and difficulty of 
the question involved to throw a flood of 
light that rendered the difficulty transparent, 
and discovered the principle of the solution, 
whether that principle were authenticated 
by one or many precedents or by none. 
With all the possible for so 
strong and vigorous a mind to give to prece- 


reverence 


dents, still when it came to adjudging cases 
where the law was 


ternal grandfather was a Revolutionary sol- 
dier, and in 1805 came to Ohio. The family 
were a race of farmers, and William was 
reared onafarm in Muskingum County, Ohio. 
But little chance had he to attend the com- 
mon schools, but on the contrary he was 
compelled to secure what education he had 
in early life by reading at home such works 
as were within his reach. He was a hard 


student, however, 





not clear, he gave 
more heed to the dic- 
tates of his own con- 
science as to what was 
the right course to be 
pursued than he did 
to any or all of the 
opinions which might 
ever have been writ- 
ten on the subject. 
Never stopping to 
ask what a 
course might do for 


certain 


himself, his sole ob- 
ject seemed to be 
to find out what 
was the right, and 
when he had decided 
what that consisted 
in, then would he 
do that thing though 





devoting all his spare 
time to the study of 
books on science and 
history. Afterwards 
he attended one term 
at the 
College, and 
taught school in his 
county. He 
read law in the office 
of Charles C. Con- 
verse at Zanesville, 
Ohio, and was ad- 
mitted to the bar in 
1852. In 1858 he 
was elected judge of 
the Common Pleas 
Court of his district, 
and held that office 
for fifteen years; he 
was elected the two 


Muskingum 
then 


native 











the heavens should 


fall. MARSHALL J. 


Ever mindful of 
the opinions of others, yet he never allowed 
such to stand in the way of what he 
deemed his duty. Once his mind settled 
as to the right, no power could move except 
absolute proof were presented to show him 
wrong. Pure as the snow in all he did, 
his life was one well worthy the emulation 
of those who are to follow him. 

WILLIAM W. JOHNSON, born in Muskin- 
gum County, Ohio, August 17, 1826, was 
a son of Solomon and Elizabeth (War- 
tenbe) Johnson, the former a native of Con- 
necticut, the latter of Virginia. The pa- 





last times as judge 
without 
which in itself proves 


WILLIAMS, opposition, 
the esteem in which he must have been held 
by the people of his district. His health fail- 
ing him in 1873, he resigned from the bench, 
and for a time took no active part in public 
affairs. In 1879 he was elected, on the Re- 
publican ticket, a judge of the Supreme 
Court of Ohio. Judge Johnson was a hard 
worker, and gave much thought to the opin- 
Of sound judgment, 
and reasoning faculties above the average 
man, and a love of justice which caused him 
to weigh well each case which came before 
him. 


ions written by him. 
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NICHOLAS LONGWORTH was born June 
16, 1844, at Center, Ohio. He graduated 
with honors from Harvard University; his 
legal education was received under the tui- 
tion of a distinguished lawyer of the State, 
Rufus King; he was admitted to the bar in 
1869. He continued actively in practice in 
Center, Ohio, until the year 1877, when he 
was elected to the bench of the Court of 
Common Pleas of Hamilton County, which 
position he filled with ability and distinction 
until 1881, when to the 
bench of the Supreme Court. Owing to the 
condition of his health, and because of at- 
tention to his father’s large estate required 


he was elected 


of him, he resigned his position of judge of 


the Supreme Court, March 9, 1883, forming | 


a partnership with Thomas McDougall, Esq., 
in Center, Ohio, but discontinuing his prac- 
tice in 1883. 

Though Judge Longworth entered the 
bench of the Supreme Court comparatively 
a young man, he carried with him a mind 
matured by an extensive experience. 


JouHN Harpy DOYLE was born the twenty- | 


third day of April, 1844, at Monday Creek, 
Perry County, Ohio. His 
among the first settlers of the Maumee Val- 
ley. The family moved to Perry County, in 
1841, but returned to Lucas County in 1846. 
Judge Doyle attended the public schools of 
Toledo, completing the high school course. 
He afterwards took a regular course of study 
under a private tutor, and then attended 
the Granville University at Granville, Ohio. 
In 1859, he entered the office of his uncle, 


parents were 


Court of Ohio, in 1882 and 1883, but went 
down with his party that year. 

In 1883, Governor Foster appointed him 
a judge of the Supreme Court to fill the 
vacancy caused by the resignation of Judge 
Nicholas Longworth. In June, 1883, he was 
the unanimous choice of his party to fill both 
the short and long terms, but he was de- 
feated. Since leaving the bench he has 
been engaged in practice in Toledo. He 
was president of the National Bar Associa- 
tion, and delivered the annual addresses at 
White Sulphur Springs, West Virginia, in 
1889, and at Indianapolis in 1890. Was 
also president of the Ohio State Bar Asso- 
ciation, and delivered the annual address in 
1893. 

MOsES MOORHEAD GRANGER was born 
October 22, 1831, in Zanesville, Ohio; was 
educated at Kenyon College, from which 
institution he graduated as valedictorian of 
his class, in 1850. He was admitted to the 
bar of Ohio, January 4, 1853; went into 
practice at Zanesville; was married at Lan- 
caster, Ohio, December 29, 1858, to Mary 
Hoyt Beese. He took an active part in the 
War of the Rebellion, on the Northern side, 
and distinguished himself for devotion to 
the cause of the Union and for bravery. 
He has held many positions of a civil nature, 
beginning with that of city solicitor of 
Zanesville, serving from April, 1865, to Au- 
gust, 1866; member of Council for the vil- 
lage of Putnam from April to August, 1866; 


rosecuting attorney of Muskingum County 
} > ? dD 


who was then Recorder of Lucas County, | 


where he remained two years. He began 
the study of law under General H. S. Com- 
mager, of Toledo, afterwards with Edward 
Bissell, of the same city ; was admitted to the 
bar in 1864, and at once formed a partner- 
ship with Mr. Bissell. 
just reached his twenty-first year. 
elected judge of the Common Pleas Court 
in 1879. He was the nominee of the Re- 


He was 


publican party for judge of the Supreme 


At this time he had | 


from January to December, 1866; judge of 
Court of Common Pleas, First Subdivision, 
Eighth Judicial District of Ohio, from De- 
cember 10, 1866, to October 9, 1871; re- 
porter to the Supreme Court of Ohio, Octo- 
ber, 1872, to March, 1874; judge of the 
Second Supreme Court Commission of Ohio, 
April 17, 1883, to April 17, 1885. He was, 
by the unanimous votes of his associates on 
the Commission, chosen to serve as Chief 
Judge during both years. He resigned from 
all the offices held by him except that of 
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member of the Supreme Court Commission. 
His name was placed before the President 
of the United States by friends all over Ohio, 
for the place on the Supreme Court of the 
United States, made vacant by reason of the 
death of Associate Justice Stanley Mathews. 
He has held many places of trust, both pub- 
lic and private, to all of which he has been 
faithful. Held in the highest esteem by all 
who know him, and 


| 


| 





of all while performing the duties of this, 
the first elective office ever held by him. 
In 1876 he ran for Congress against Thos. 
Ewing, but was defeated; in 1877 he was a 
candidate on his party ticket (Republican) 
for Attorney-General, but went down with 
the ticket: in 1879 he was again nominated 
for the same place and elected; and re- 
elected in 1881. Judge Nash made many 

new friends while ac- 





loved by his neigh- 
bors for the many ex- 
cellent qualities of 
mind and heart, he 
still continues in the 
practice of his pro- 
fession in his native 
city of Zanesville, 
Ohio. 

GEORGE K. NASH 
was born in Medina 
County, Ohio, August 
14, 1842. Heisa 
son of Asaand Electa 
(Branch) Nash, na- 
of Massachu- 
setts. At an early 
day Mr. Nash’s father 
came to Ohio and 
settled on a farm in 
the county where ibid 


tives 








ting as Attorney-Gen- 
eral, and had many a 
grave question to pass 
upon; so well and 
faithfully did he at- 
tend to them that 
when the time came 
to make up the list 
of names of men who 
were to serve on the 
Supreme Court Com- 
mission, Judge Nash’s 


name was quite 
naturally suggested, 
and he was made one 
f of that important 
i} commission, and on 


the seventeenth day 
of April, 1883, he 
took his seat with the 
eat | other gentlemen who 








George K. was born 
and reared. He at- 
tended the public 
schools of his native county, and later 
college at Oberlin, Ohio, where 
he took the regular course up to sophomore 
year, when he retired from college on ac- 
count of his health, and began the study of 
law, reading with R. B. Warden. Judge 
Nash was admitted to the bar in April, 1867, 
and at once began the practice of his chosen 
profession. He was at one time chief clerk 
or Secretary of State Sherwood; in 1870 
he was elected prosecuting attorney of 
Franklin County, being re-elected to the 
same office in 1872. He won the respect 


entered 


JOSEPH P. BRADBURY. 


| 
| 
| 
| 


were to aid in the 
work of bringing up 
the docket of the 
highest court in the State. Judge Nash’s 
public service has been so eminently satis- 
factory that there seems little reason to doubt 
that he has not yet seen the last of the public 
service which the people of this State are to 
ask of him. Since his retirement from the 
bench he has been engaged in a practice of 
a very general nature, not having made any 
special branch of the law a specialty. He 
has frequently been associated with other 
counsel in the Supreme Court in cases in- 
volving the construction of statutes or the 
constitutiovality of laws. He is still a young 
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man, just in the prime of life and is with- 
out doubt on the road to still higher honors. 
He is chiefly noted for his good nature, con- 
scientiousness, good sense and good judg- 
ment. 

RICHARD A. HARRISON. This sketch 
would not be complete without reference to 
the name of this profound and learned 
lawyer, who was named as one of the judges 
of the first Supreme Court Commission, and 
who has been solicited to take a seat upon 
the Supreme bench; and who has for many 
years been more intimately and closely as- 
sociated with the Supreme Court than most 
any member of the Bar in Ohio now living. 
His devotion to his profession has constrained 
No other 
man in Ohio is more qualified to fill this 


him to steadily decline this honor. 


important judicial position than him. 
JupGE HENRY C. WHITMAN was _ born 
in Billerica, Mass, Jan. 5, 1817. 
descended from good New England stock. 
His father, Nathaniel Whitman, was the Uni- 
tarian minister of that town, and his two 
uncles, Jason Whitman and Bernard Whit- 
man, were eminent Unitarian ministers in New 
England in the early part of the century. 


He was 


His mother’s name was Sarah Holman, of | 


Bolton, Mass. 

Though his father was a minister, he car- 
ried on a small farm in Billerica, and the 
first fifteen years of the son’s life was spent 
like that of most New England country boys, 
in working on the farm and going to the 
country schools. At the age of fifteen he 
went to the Phillips Academy in Exeter, 
N. H., then, as now, one of the leading edu- 
cational institutions in New England. After 
being at Exeter four years, in 1836 he en- 
tered Bowdoin College in the State of Maine, 
one year in advance. He left college in 
1838, without waiting for a degree, and com- 
menced studying law with Hon. Nathaniel 
Woods of Fitchburg, Mass. Mr. Woods at 
that time was one of the leading lawyers of 


central Massachusetts. Judge Whitman 


studied with Mr. Woods two years, and was 


admitted to practice law at Worcester, Mass., 
in 1840. Soon after his admission to the 
bar he went to Washington, D. C., where for 
a few months he obtained employment in 
the Treasury Department, and then for some 
months he became the private secretary of 
the Hon. Franklin Pierce, then a senator in 
Congress from New Hampshire, and after- 
wards President of the United States. 
While residing in Washington, Mr. Whitman 
became intimately acquainted with Governor 
William Medill, then a representative in 
Congress from Ohio. Gov. Medill resided 
in Lancaster, Ohio, and agreed to form a law 
partnership with young Whitman, who ac- 
cordingly, in 1842, came to Lancaster, Ohio, 
and continued in partnership with Gov. 
Medill till he was appointed judge of the 
Court of Common Pleas in 1848. 

At the time Mr. Whitman settled in Lan- 
caster the Bar of that county was justly con- 
sidered of the ablest the State. 
Among the lawyers there in full practice 
were Thos. Ewing, Sr., Henry Stanbury, 
Hocking H. Hunter, William Medill, Judge 
Van Trump. 

Young Whitman soon made himself felt 
among them. Always ready and able to 
meet them at the bar, he had also the rare 
faculty of ingratiating himself the 
people. He was also an ardent Democratic 
politician, entering into all political cam- 
paigns with zeal, and in avery few years was 


one in 


with 


a leader of his party. He was elected to 
the Ohio Senate for Fairfield County in 
1847, where he served two years. At the 
close of his senatorial term he was appointed 
by the General Assembly a judge of the 
Court of Common Pleas. That was under 
the Constitution of 1802. He continued in 
office until the New Constitution was adopted 
in 1851. Under the new Constitution he 
was elected one of the judges of the Court 
of Common Pleas for the Seventh Common 
Pleas District for three successive terms of 
five years each. He served two full terms, 
but resigned in the year 1862, the second 
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year of the third term, and moved to Cin- 
cinnati, where he formed a partnership with 
John Kebler and Judge M. F. Force, under 
the name of Kebler, Whitman & Force. He 
brought with him a distinguished reputation 
for integrity and ability. He ranked soon 
with the leading lawyers of the Hamilton 
County Bar, and was engaged in the trial of 
many important cases. 
the bench, holding 


His long career on | 


Henry Medill Whitman, and Channing 
Wood Whitman, both graduates of Harvard 
College. The eldest son died in Cincinnati 
in 1869. The youngest died in Huddersfield, 
England, where he was the American Consul, 
in February, 1890, leaving one son, who has 
been through Cambridge College, England, 
and is now a student in Harvard Law School. 
Judge Whitman was a great reader, al- 
ways kept himself 





court in the several. 
counties of his dis- 
trict, where lawyers of 
eminent ability were 
from time to time 
before him, was a fit 
training for his new 
field of activity. 
Judge Whitman sus- 
tained the reputation 
he brought from the 
interior of the State. 


Mr. Force left that 
firm in 1866. He 
had been a distin- 


guished officer in the 
Civil War, and was 
elected judge of the 
Common Pleas in 
1866. Judge Whit- 
man continued his 








well informed about 
public affairs, in 
which he took a great 
interest, 
always well up in the 
current literature of 
the day. He was 
naturally a leader of 
men wherever he 
happened to be. 

His outward man- 
ner was at times 
somewhat forbidding, 
but he had a warm 
heart and was full of 
sympathy for others. 
On the bench he was 
always anxious to see 
justice done. Some- 
times for the sake 
of justice he would 


and was 








connection with Mr. 
Kebler till January, 
1876, when he was 
appointed by the Governor a member of the 
Supreme Court Commission. He soon re- 
signed from the Commission and resumed 
practicing law in Cincinnati. In 1886 he 
quit practice altogether. He died in August, 
1889. 

In 1844 he married Elizabeth King, 
daughter of Samuel King of Wilton, N. H., 
who is still living in Cincinnati. She is a 
woman of rare intelligence and culture, nat- 
urally much sought for in social circles, and 
leading in many social and benevolent or- 
ganizations. They have had two sons, 


JACOB F. 





| 


| 


disregard the nicer 
technicalities of the 


He was a good 


BURKET. 
law. 
lawyer and an upright judge. 

D. THEW WRIGHT was born November 
25,1825 ; graduated at Yale College in 1847, 
at Harvard Law School in 1852, and com- 
menced practice in 1852; was a member of 
the first Supreme Court Commission, being 
appointed from Hamilton County. He is now 
engaged in the practice of his profession at 
Cincinnati. 

JOHN MCCAULEY was a member of the 
Supreme Court Commission of 1883, ap- 
pointed from Seneca County. He was born 
in Columbiana County, Ohio, December 10, 
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1834, was educated at Delaware, was ad- 
mitted to the bar in 1860, locating at Tiffin. 
He was prosecuting attorney of Seneca 
County from 1865 to 1869. Wasa member 
of the Constitutional Convention of 1851. 


| Common Pleas, and became Chief Justice 


| held for three and a half years. 


In October, 1879, he was elected judge of | 
| the Supreme Bench held the scales of justice 


the Court of Common Pleas of his district. 

WILLIAM H. Upson of Akron, Ohio, was 
appointed by Governor Foster to fill, the 
vacancy upon the Supreme bench caused 
by the death of Judge White in December, 
1883. He served as prosecuting attorney 
of Summitt County, from 1848 to 1850; 
was State senator from 1853 to 1855; 
member of Congress from 1869 to 1873; 
delegate to the National Conventions which 
nominated Presidents Lincoln and Hayes. 
He became one of the judges of the Circuit 





Court of Ohio upon the establishment of | 


that court in 1885, and was re-elected in 
1886. 

MARTIN D. FOLLETT was born October 
8, 1826, in Vermont. In his younger days 
he taught school, and in 1859 he began the 
practice of law at Marietta, where he has 
continued ever since. He was once the 
nominee of his party for Congress, but was 
defeated. He was elected judge of the 
Supreme Court in 1883, and served out the 
unexpired term of Judge Longworth. 

SELWYN N. OWEN was born in New 
York, Juiy 5, 1836. His parents came to 
Ohio when he was a child. He was edu- 
cated at Antioch College. He was a law 
student of Kennon & Stewart at Norwalk, 
Ohio, attending Cincinnati Law School one 
year, graduating therefrom in 1862. He 
commenced practice at Fremont, but within 
a year thereafter he removed to Bryan, Ohio, 
where he continuously engaged in practice 
until 1877, when he went on the Common 
Pleas bench. Judge Owen was so popular 


that in 1881 the opposition party did not | 


place any one against him, and he was a 
second time elected judge of that court. 
He was elected to the Supreme bench 
before the completion of his term on the 








of the latter court in 1885, which place he 
It has been 
said of Judge Owen by his political oppo- 
nents that he was ‘‘an ornament to the 
Supreme Bench,” that “if all the judges on 


with such equal poise as Judge Owen, the 
charge of a partisan Bench would never be 
known.” Judge Owen displayed great ability 


| in his written opinions, and few judges have 


been closer students, and no one relishes 
fine propositions of law, or can solve them 
more easily than he. As an after-dinner 
speaker and a good all around practical 
joker he has no equal, and stands very high 
among his associates at the bar. Judge 
Owen is now engaged in the practice of law 
at Columbus. 

WILLIAM T. SPEAR, a present member of 
the Supreme Court, was born June 3, 1834, 
in Warren, Ohio, from whence came several 
of Ohio’s distinguished judges. His father, 
Edward Spear, also a judge, was a native of 


. Pennsylvania, of Scotch descent; his mother, 


whose lineage is traced back to colonial 
times, came from Norwich, Connecticut. 
His parents came to Ohio, settling at War- 
ren in the year 1819. 

Mr. Spear received a common school ed- 
ucation in the excellent union schools of 
Ohio, supplemented by a most valuable ex- 
perience at the printer’s trade. After serv- 
ing an apprenticeship upon the “ Trumbull 
Whig and Transcript,” published at Warren, 
he went to New York City, where he was 
employed in the office of the New York 
“Herald,” and thereafter became a composi- 
tor, and later a proof-reader, in the publishing 
house of the Appletons. 

The value of the practical lessons thus de- 
rived, laying as they did a solid foundation 
for important duties which he was called 
upon to perform in after life, can hardly be 
estimated. Perhaps no pursuit quickens 
the powers of conception more than the 
craft of the printer, and especially has the 
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experience herein outlined been of service | field of legal contest, and having returned to 
to the judge in the preparation of judicial | Warren, where he was admitted to the bar 
opinions. Says one distinguished in the | of Ohio, he at once became a member of 
craft: “Herne has uttered a sneer at the | the firm of Cox & Ratliff. Later he was 
husk and shell of learning, but the best | associated in practice with Hon. John C, 
bread is made from the whole meal, and in- | Hutchins, now of the Court of Common 
cludes the ‘shorts’ and the ‘ middlings’ as | Pleas of Cuyahoga County. In 1871 he 


well as the fine flour. If every lawyer, | was elected prosecuting attorney for Trum- 





XUM 


physician, and clergyman were to spend six | bull County, serving two terms, and then 


months at the ‘ case’ 
before entering upon 
his profession, he 
would find, even in 
that short term of 
labor, a useful and 
fitting preparation for 
such literary tasks as 
may afterwards de 
volve upon him.” 
The young printer 
appreciated his call- 
ing, but growing tired 
of the confinement of 
the printing office, 
and having imbibed 
an ambition for the 
law, he returned to 
Warren, and at once 
began to learn some- 
thing of the practical 
side of the profession 
of his choice, by ser- 
vice as deputy clerk 
of the Probate and 
Common Pleas Courts of Trumbull County. 
He served in these capacities for several 
years, devoting his spare hours, in the 
mean time, to the study of the law un- 





JOHN A. SHAUCK. 


der the direction of Hon. Jacob D. Cox, | 


since Governor of Ohio, but then of the 
Trumbull County Bar, now Dean of the 


Cincinnati Law School, and father of many | 


lawyers. This preparation was followed by 
a course in Harvard Law School, where 
Mr. Spear was graduated in 1859. Being 
thus equipped by reason of his practical and 


solicitor of his native 
city for two terms; 
and for several years 
he was engaged in 
the practice with C. 
A. Harrington, Esq., 
the firm enjoying a 
lucrative business. 

Soon after laying 
down the duties of 
those minor positions, 
Mr. Spear was elected 
judge of the Court 
of Common Pleas, 
the duties of which 
office he entered up- 
on in1878. He was 
re-elected at the ex- 
piration of his first 
term, but did not 
complete the second 
term, because of his 
election to the Su- 
preme Court, which 
occurred in 1885. 
He has since been twice elected judge of 
the latter court. 

THADDEUS A. MINSHALL, a_ present 
member of the Supreme Court of Ohio, is a 
native of Ohio, born in Ross County, June 
19, 1834. His educational training began 
in the country schools, and rounded up by 
attending Mt. Pleasant Academy, in his na- 
tive county. His legal education was ob- 
tained in the office of S. L. Wallace of Chil- 


| licothe, being admitted to the bar in 1861. 


He served in the War of Rebellion with dis- 


theoretical training, and ready to enter the | tinction, at the close of which he began the 
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practice of the law at Chillicothe. He has 
filled the positions of prosecuting attorney 
and judge of the Court of Common Pleas, 
being first elected to the latter in fall of 
1876, holding it until elected to fill the va- 
cancy on the Supreme bench caused by the 
resignation of Judge McIlvaine in 1885. In 
1890 he was elected to a full term. 

As a nisi prius judge he presided over 
many important trials and displayed rare 
ability as a trial judge. Some of his 
charges to the jury have become noted. 
As a judge of the Supreme Court, his opin- 
ions bear evidence of learning, careful 
thought and study. He regards the law as 
founded upon principles, and not alone upon 
cases. His words are susceptible of but 
one meaning, and are never placed in print 
without the most careful scrutiny and con- 
sideration. He has written some very im- 
portant opinions which are models for 
brevity and conciseness. Ford v7. Osborne, 
45 O.S. 1, is perhaps the most frequently 
cited ofany late case. It settles the degree of 
proof required to set aside an instrument 
which purports to be sealed and acknowl- 
edged, and that the Supreme Court will review 
the evidence for the purpose of determining if 
the rule has been violated. State er re/. v. 
Standard Oil Co. 49 Ohio St. 137, was a case 


argued by able counsel, in which was in- 


volved the question whether or not an agree- 
ment by which stockholders of a corpora- 
tion transfer their stock to trustees in consid- 
eration of the agreement of stockholders of 
other companies and partnerships engaged 
in the same business doing likewise, all to 
receive in lieu of their stock trust certificates, 


and the trustees thereafter to control the af- | 


fairs of the corporation in the interests of 
the trust, is against public policy as tending 
to create a monopoly and control produc- 
tion and prices. 

FRANKLIN J. DICKMAN was born in Peters- 


burg, Virginia. He graduated from Brown 
D D D 


University, at Providence, Rhode Island, with 
the salutatory honors. He was a classmate 








| 


| 
| 


of Hon. Samuel S. Cox, Chief Justice 
Thomas Durfee of Rhode Island, .Hon. 
Francis Wayland, now at the head of Yale 
Law School. He took a_ post-graduate 
course at the University, pursuing literary 
and scientific studies. He was admitted to 
the bar of Rhode Island two years after 
leaving the University. He followed the 
practice of his profession in Providence un- 
til he removed to Cleveland, Ohio. He 
was the Democratic candidate for the office 
of Attorney-General of Rhode Island, run- 
ning on the same ticket with General A. E. 
Burnside, who was a candidate for Congress. 
He left Providence in 1858, settling in Cleve- 
In 1861 
he was elected a member of the Ohio Le gisla- 


land, where he has since resided. 


ture. Upon leaving the Legislature, he 
formed a partnership with Judge R. P. 
Spalding, which continued until 1875. 
In March, 1867, President Johnson appointed 
him United States District Attorney for the 
Northern District of Ohio, which office he re- 
signed in March, 1869. He was appointed 
as one of the judges of the Supreme Court 
Commission of 1883, by Governor Foster. 
In November, 1886, he was appointed by 
Governor Foraker a judge of the Supreme 
Court, and in 1887 he was elected to fill the 
unexpired term of Judge Johnson. In 1889 
he was elected judge of the Supreme Court 
for a full term, and became Chief Justice in 
February, 1894, which position he held until 
February 9, 1895. Judge Dickman has al- 
ways had a taste for literary work, of which 
proclivity his written opinions bear evidence. 

He contributed to the pages of the 
“Knickerbocker Magazine” a series of arti- 
cles on ‘‘ Butler’s Horae Juridicae,” and was 
the author of contributions to other periodi- 
cals, among which was an article on the 
English Revolution of 1688. Among the 
important opinions written by Judge Dickman 
are the following: In Railway Company 7. 
Telegraph Association, 48 O. S. 390, the 
rights of telephone companies and street 
railways are fully discussed, in which the 
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doctrine that the dominant purpose of streets 
is to facilitate public travel, and that the 
rights of a telephone company in the streets 
is subordinate to the rights of the public 
in the streets for the purpose of travel. 
MARSHALL J. WILLIAMS, a present mem- 
ber of the Supreme Court, was born on a 
farm in Fayette County, Ohio, February 22, 
1837. 
afforded by the excellent common schools 
at Washington C. H., to which was added 
a course of two years at the Ohio Wesleyan 
University ; after which he commenced the 
study of law in the office of Hon. Nelson 
Rush, then one of the prominent lawyers in 
that part of the State. He was admitted to 
the bar in November, 1857, and immediately 
entered upon the active practice of his 
profession at Washington C. H., taking a 
prominent position at the bar. In 1859 
he was elected prosecuting attorney, and 


He had the educational advantages 


re-elected to a second term; after the com- 
pletion of his term in that office he rapidly 
grew into an extensive and lucrative practice, 
being retained on one side or the other of 
the most important cases in the courts of 
his county, his practice extending to the 
surrounding counties. He pursued success- 
fully the business of his profession uninter- 
ruptedly until 1869, when he was elected 
representative in the General, Assembly, 
serving two terms therein. 
cognized leader of that body, a clear and 


He was a re- 


greater degree the respect and confidence 
of his fellow members. His counsel was 
much sought by members in the preparation 
of legislative measures. Upon the close of 
his legislative term of office, he resumed the 
practice of his profession until 1884, when 
he was elected judge of the Second Circuit 
Court. He was chosen as the first Chief 
Justice of the Circuit Court of the State. 
While occupying a position upon the bench 
of the Circuit Court, he was nominated by 
the Republican State Convention of 1886, 
for judge of the Supreme Court, and was 


| judgment. 


elected at the ensuing election, taking his 
position upon the bench of that court on 
the ninth day of February, 1887; was its 
Chief Justice Feb. 9, 1891, until Feb. 9, 
1892, when he entered upon his second 
term as judge of that court. Judge Williams 
possesses a high order of legal and judicial 
mind, and his opinions speak well for his 
ability. Judge Williams was elected as the 
first Dean of the Faculty of the Law Depart- 
ment of the Ohio State University, and was 
active in the promotion of the school. He 
is in the full possession of physical health 
and intellectual vigor, which, with his in- 
dustrious habits, enable him to accomplish 
a vast amount of work. 

JOSEPH P. BRADBURY has been a mem- 
ber of the Supreme Court since 1888. He 
began the practice of the law in 1866, at 
Union City, Indiana, removing to Pomeroy 
in the fall of the same year, where he has 
since continued to reside. In 1869 he was 
elected prosecuting attorney of Meigs 
County, and re-elected in 1871. In 1878 
he was elected Common Pleas judge for a 
short term, and re-elected in 1876 and 1881. 
Judge Bradbury was especially qualified for 
a trial judge, because of his keen perceptive 
powers, quickness of action, and sound 
There was no unnecessary delay 
in his court as a xsi prius judge. This 
course at first may not have been altogether 
satisfactory to some members of the Bar 
with whom he came in contact, but became 


| so later. 


Every one realizes that an accurate, 
thorough knowledge of the facts of any 
case is a necessary preliminary to an ascer- 


tainment of the law, and that the sooner the 


| trier masters the facts the sooner will his 


mind find occupation upon the important 
question of what rule of law applies to 
them. If he be slow in comprehending with 
exactness the controlling facts he will like- 
wise be slow in reaching the real work; if 
quick, that work will soon be before him, 
In the quick grasp of facts, in the process 
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of sifting, winnowing out the unimportant 
tacts from those which are material, and 


reaching a full understanding of the real | 
| when he formed a partnership with his son, 


question in controversy, Judge Bradbury is 
especially strong. And, having 


almost | 


equal facility in determining the principle | 


of law which governs the case, he is neces- 
sarily a rapid and easy worker. Not that 
his work is inconsiderately done; the con- 
trary is the fact. 
for ancient precedents. One reading his 
opinions, while conscious that he is familiar 
with the precepts and discussions of the 
text-writers as well as the decisions of courts 
bearing upon the question, yet is impressed 
that where the question is not controlled by 
the previous decision of our Supreme Court, 
Judge Bradbury is governed more by a 
high sense of justice and a strong common 
sense in reaching his conclusions, than by 
what some worthy may have said about it a 
half dozen centuries ago. 

JAcoB F. BURKET, a present member of 
the Supreme Court, was born in Perry 
County, Ohio, March 25, 1837. He was 
elected to the additional judgeship created by 
the legislative enactment of 1892. In his 
younger days he taught school and also 
followed the carpenter’s trade. He com- 
menced the study of law in June, 1859, at 
the same sime teaching school during winter 
months. He was admitted to the bar, July 


1, 1861, and commenced the practice of his 
profession at Ottawa, Ohio, removing to 
Findlay, Ohio, in April, 1862, forming a 


Nor is he a blind stickler | 





partnership with Henry Brown, Esq., which 
firm was dissolved May 1, 1869, after which 
he practiced alone until January 1, 1888, 


Harlan F., which firm continued until tak- 
ing his seat upon the Supreme bench, in 
February, 1893. Asa lawyer he was noted 
for the clear manner in which he presented 
the principles upon which his cases were 
founded, his practice in more recent years 
being in the line of railroad and corporation 
law. He devoted some time also to busi- 
ness interests as president and director of 
the American National Bank of Findlay, 
Ohio. Judge Burket hasalso taken great in- 
terest in fraternal societies, being elected 
Grand Master of the Odd Fellows of Ohio 
in 1881. He is a member of the American 
Bar Association and of the Ohio State Bar 
Association, seldom failing to attend their 
meetings. 

JOHN A. SHAUCK became a judge of the 
Supreme Court since the preparation of 
this article, on the 9th day of February, 1895. 
He was born in Richland County, Ohio, 
March 26, 1841; graduated from Otterbein 
University and received his legal education 
at the law school of the University of Mich- 
igan, being admitted to the bar of Ohio in 
1867. He engaged in the general practice 
at Dayton until February, 1884, when he 
became a member of the Circuit Court, 
serving upon that court until elected to his 
present position. 
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DIVORCE, FROM A LAYMAN’S POINT OF VIEW. 


By FRANK CHAFFEE. 


“ HOM God hath joined together let 
no man put asunder.” If this 
prayer-book sentiment be true, then one of 
two conditions must exist: either God has 
nothing to do with a large proportion of the 
marriages of these end-of-the-century days, 
or else the thriving business of the divorce 
mill must be conducted by other than men. 
I have lately been mixed up in a divorce 
case. I was neither plaintiff nor defendant, 
nor yet that very objectionable party of the 
third part, the cause of the trouble. I had 
no desire to be involved in the complication 
at all. It was simply an instance of having 
greatness thrust upon me. 


| these things. very simply, nowadays. 


I had the mis- | 


fortune to be the intimate friend of the plain- | 


tiff, —a fine fellow indeed. This fine fellow 
had followed injunctions said to occur in 
Scripture, and had taken unto himself a wife. 
After the taking, he had discovered that the 
lady was not the angel he had taken her for; 
in fact, that she was an extremely unsuitable 
and altogether objectionable person. He felt 
annoyed at the discovery, and confided his 
woes to me. 

Now, I had always been a rather old- 
fashioned person. I had regarded marriage 
as an entirely serious matter, and had spent 
many years regarding its approaches and 
results without ever having gathered suffi- 
cient confidence to attempt a personal ex- 
perience. I was sure that I had heard 
something, somewhere, about the parties of 
the marital combination cleaving unto each 
other until death doth them part. 

With these observations and views in my 
mind, I met my friend's recital of his trou- 
bles with ready sympathy. I said: — 

‘‘Old chap, this is terrible; you must 
reason with her.” 

‘* Reason be blowed,” he responded, with 
emphasis. ‘She is a bad lot. I shall get 
rid of her.” 





‘‘ Heavens! ” 
mean murder ?” 

“Murder!” he said, as he laughed with 
some bitterness. ‘Oh, dear, no; we do 


I shall 


I exclaimed, “you don’t 


just divorce her.” 

“But, old man,” I said, “she is your wife ; 
and you promised to love and cherish, and 
all that sort of thing.” 

“Yes,” he replied, scornfully, “and I 
promised to honor, too; but do you expect 
me to keep such a promise under existing 
circumstances? Not much; I’ve instructed 
my lawyer to commence proceedings at 
once.” 

I thought the matter over, and I made up 
my mind that my views must be all wrong. 
I knew there were divorces, of course, but I 
had never been intimately connected with one 
before, so I had never made a study of the 
subject, with its causes and effects. Now, 
as I pondered, from my friend’s point of 
view, I decided that divorce was a very wise 
dispensation ; that, if the orderings of Provi- 
dence resulted disastrously, it was a very 
good thing that legal wisdom was compre- 
hensive enough to remedy, readjust, reor- 
ganize; in short, correct the doings of said 
Providence. 

I therefore set about formulating new 
views, and studied the subject in its various 
bearings. I promised to help my friend in 
his case, and joined him in his consultations 
with lawyers, detectives, and others who 
attend to marital dissolution. It did strike 
me that a couple of lawyers, a brace of de- 
tectives, a consulting ex-judge, an irate plain- 
tiff, and his fidus Achates, formed rather 
inadequate odds against one small woman. 
Then I reasoned that I had heard that one 
clever woman is usually a match for a dozen 
men. Justice to her sex compels me to state 
that, in the case of the sharer of my friend’s 
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joys and the cause of his sorrows, this say- | 


ing was amply verified. It took many days 
to collect evidence against the lady sufficient 
to justify the Court in declaring the match 
off. 

It was finally accomplished, however, and 
now my friend revels in his restored state of 
single blessedness, although he asserts that 
he can feel himself but semi-detached. 

Incidentally to my association with this 
case I learned many interesting facts con- 
nected with the disconnection of the mar- 
riage bond. Divorce appears to be a habit 
that grows on one. I heard of one charm- 
ing woman who, after a brief season of mar- 
ried life, divorced her husband for just and 
adequate cause. She returned to her native 
town, met an early lover who meanwhile had 
married, was the cause of his divorcing his 
wife, after which she married him and settled 
down to apparent contentment. Habit, how- 
ever, was strong upon her, and, after a short 
time, she again appealed to the courts, which, 
anxious to oblige a lady, once more severed 
Her ex-husband returned and 
re-married his first wife, while my heroine, 
after a short season of retirement, formed a 
marriage combination with a gentleman who, 
knowing her record, and being of a ready 
wit, died before she had time to divorce 
him. 

This lady must have believed implicitly 
that, in the possible hereafter, there shall be 


her bonds. 


no marrying nor giving in marriage, neither 
any recognition of earthly marriage con- 
tracts, else she would never have dared 
arrange for herself a last condition which 
should be so much worse than her first. 
There seems, to the lay mind, to be a great 
many complex and wonderful things con- 
ge and 
divorce. For instance, I am told that per- 
sons divorced in New York may not again 
marry in that State, but they may take a 
ferry across a river to a little State lying just 
opposite New York, and which I believe is 
called New Jersey, and there they may wed 


nected with the laws governing marria 


with the sanction of church and law. Then 
they may come back and live in New York 
without attention being called to their some- 
what anomalous position. 

If a married couple take a dislike to one 
another, and the laws of their resident State 
offer no opportunity for release, one of them 
removes to another State, where the laws 
are more obliging, establishes a residence by 
spending a few months there, and then re- 
turns free. I am told of a place in the West 
where the thing is so easily and simply done 
that it has become the very Mecca of the 
dissatisfied pilgrims on the matrimonial road. 
There was a time when a Western city 
named Chicago was jeered at because of the 
simplicity with which it settled marital diffi- 
culties; but that city has, I believe, mended 
its ways in this respect, and now one must 
journey even farther toward the setting sun 
to have a divorce granted “ while you wait.” 

One amusing point I have discovered is, 
that most of the divorced ones rush almost 
immediately from the alleged frying-pan into 
the probable fire; that is, no sooner is one 
marriage bond dissolved than another is con- 
tracted, and the questionable part of it is, 
that evidence in many cases suggests the 
active consideration of the forming of the 
second bond before the dissipation of the 
first. I should think it would all be very 
confusing. 

A simple fisherman, in the pretty play 
“Alabama,” objects to a railroad running 
through his country because it ‘tends to 
discourage the frogs.” 

My objection to this divorce railroading 
is that it ‘tends to discourage” matrimony, 
and, being a single man, with a possible 
yearning for matrimonial bliss, I feel that I 
have a right to file my objection. Why 
would it not be a good plan to have national 
divorce laws, so that if you were divorced 
in one State your position would be the same 
in all, and you wouldn't have to cross a State 
line to be respectable. Make the require- 


ments as simple as seemeth good in the eyes 
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of the law, only make the same conditions 
hold good over the entire country. Don’t 
divorce a person for impoliteness in one 
State, and make murder, arson and forgery 
necessities for a similar result three miles 
away in the next State. In any case, why 
do we pretend that marriage is for time and 
eternity, when we know it is of possible 
speedy dissolution? Isn’t the Law poaching 
on the preserves of the Church, anyway, 





when it dissolves a bond created by the lat- 
ter? Of course, all this is only a layman’s 
point of view, and, more than that, a layman 
who has been neither divorced nor yet wed. 
It is, however, sometimes the blind man who 
best theorizes on painting, and the deaf man 
who knows a thing or two about the soul of 
harmony ; and, really, I qwou/d cut out of the 
marriage service that phrase ‘‘ whom God 
hath joined together let no man put asunder.” 





A RUSSIAN COURT. 


HE assizes of Russia are held at least 
twice a year, and, if needful, three or 
four times, in the chief towns of the depart- 
ment, and three councilors are commis- 
sioned to hold them. The senior councilor 
takes the title of President of the Assize, and 
on him devolves all of the chief duties. As 
soon as the three arrive in a town, they pay 
their official calls in a carriage and pair, call- 
ing on the prefect and the diocesan. These 
functionaries pay the return visit immedi- 
ately, and the mayor, assessor, police com- 
missioner, and other officials follow. On 
either side, the ceremonial is punctilious to 
a degree, and the etiquette is in all cases 
strictly defined. As the arrival of the judges 
is generally timed for the afternoon, the so- 
cial ceremonies occur in the evening. 

One entire day must elapse between the 
arrival of the judges and their sitting, in or- 
der that there may be full time to examine 
the calendars on which are spread the indict- 
ments, the depositions of witnesses, and all 
of the facts and rumors which the police 
have been able to collect concerning the ac- 
cused. There are three categories for trial : 
The political offenders, the press offenders, 
and those whose crimes involve sentences of 
death or exile. These may be in strict con- 
finement, in the houses of detention, or at 





large. The public prosecutor, and not the 
Bench, decides as to what enlargement shall | 


be allowed prisoners before and during trial. 
He is supposed to be very fair in all that is 
done, and sees to it that the accused are 
present when the juries are drawn. 

The drawing is the first business of the 
assizes. A panel consists of forty men, and 
for each trial fourteen are drawn, twelve to 
form the jury, and two supernumeraries or 
suppléants to act in case of sickness of the 
jurors. These two men sit in the box with 
the others, and hear the trial, but take no 
part in finding the verdict, unless in filling 
vacancies. Every prisoner is attended at the 
drawing by counsel, although he may be of 
little use to the prisoner. 

At mid-day of the second day after their 
arrival, the judges open court. The hall of 
justice is a large room, at one end a dais, on 
which are the judges, clad in scarlet and 
ermine, in large arm-chairs. Behind them 
hangs a life-size painting of Christ on the 
cross, and on the table in front of the judges’ 
chair is a gilded crucifix. Of the picture 
and crucifix the judges seem almost entirely 
oblivious. Mounting the dais, the prosecu- 
tor follows, and takes a seat in a rostrum at 
their right. The gendarmes then enter with 
the prisoners, escorting them to a dock 
opposite the prosecutor. The proceedings 
commence with the reading of the first in- 
dictmernt on the list, by the clerk of court. 
This may occupy an hour, as the indictment 
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is apt to be a portentous document. The 
prisoner remains sitting during the reading, 
but at its close he is ordered to stand, and 
the president proceeds to interrogate him. 
This examination is fearful and wonderful. 
The judge speaks as if guilt had already 
been proved, and is exasperating and bully- 
ing. It is a common thing for him to use 
such expressions as, ‘‘ You wretched liar! 
Infernal scoundrel! No equivocation! What 
a falsehood that was! No more such devil- 
try!” When the prisoner has been ques- 
tioned and harried to the president’s con- 
tent, he is allowed to sit down, and the wit- 
nesses are called. They are not sworn on 
a Bible, but lift their right hands, and swear 
to ‘tell the truth.” There is no examina- 
tion or cross-examination by counsel. It is 
the president who does all of the interroga- 
ting, and he examines the witnesses for the 
prosecution first. Then those for the de- 
fense come forward without any interposi- 
tion in shape of a speech for the prisoner 
by his counsel. The speeches follow the 
taking of evidence, the prosecutor speaking 
first, and the defendant’s counsel follow- 
ing, each urging points and advancing theo- 
ries and arguments. The president does 
not sum up, and his associates are silent. 
After the counsel for the defense concludes 
his speech, the prosecutor is privileged to 
reply. These speeches are nothing 
than harangues, gushing, sentimental, and 
fullofclap-trap. They areaddressed to both 
bench and jury-box, and may occupy hours. 
During the trial the jury is not detained, 
and the jurymen go where they please with- 
out any restrictions: but once they have re- 
tired to consider the verdict, they are 
locked up until they arrive at a decision. 
The only person with whom they may com- 
municate is the president, and he is summoned 
to their room if they desire to see him. 
On returning with the verdict, the president 
states a number of questions for the jury to 
answer, and these may number as many as 
a hundred, the answers being simply ‘‘ Yes” 


less 


to appeal to the court of cassation. 


' the end of it. 


or “ No.” Unanimity is not required in the 
finding of the verdict, but in order to carry 
conviction there must be a majority of eight 
to four. Six to six acquit. If five pro- 
nounce for acquittal and seven for convic- 
tion, the prisoner gets the benefit of the 
minorité de faveur; and yet the Bench may 
add its three votes to the five and reverse 
the verdict. There is a proverbial uncer- 
tainty about verdicts. The jury is prone to 
find out circonstances attenuantes, in a grave 
case, and these the judges must respect. 
Having answered all of the questions, the 
foreman lays his hand upon his heart and 
says, “‘ Before God, and before men, and on 
my honor and conscience, the verdict is for 
acquittal” (or conviction, as the case may 
be). 

The prisoner is not in court either when 
the verdict is given or sentence pronounced. 
When he is brought in, the clerk reads him 
the decree, and if guilty he has three days 
Every 
prisoner appeals as a matter of course, and 
the higher court merely determines whether 
the trial was conducted with the due legal 
formalities. It does not enter into 
any question of right or wrong, but considers 
the merest trifles. A clerical error, or the 
least misstatement, is sufficient to secure a 
new trial. The upper court may not call 
up a case for months, and meantime the 
condemned prisoner is kept anxious. 

For that matter, there is nothing but anx- 
iety for the unhappy man’s lot. When he 
has been led from the clerk’s desk, that is 
The Bench and Bar have a 
The local authorities dine the 
judges. The jury has a feast. The pris- 
oner languishes in jail. In his sentence 
there was not the slightest intimation as to 
when its provisions were to be carried out. 
He hears absolutely nothing of what is 


dinner. 


| being done for or against him outside the 


jail walls. His counsel gives him no infor- 
mation as to his chances. It may be a 
month, or six, or a year, when the first 
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certain information of his fate reaches 
him. 

The intelligence comes at break of day, 
and fifteen minutes before the moment of 
sunrise, which is generally appointed for the 
execution, the knout, or the start for Sibe- 
ria. The the cell, and 
makes the announcement, and from the in- 
stant everything is done with the greatest 
If it is death, the chaplain presses 


governor enters 


celerity. 
the wine on the unhappy man, and three 
minutes are allowed for the shrift. Then 
the zspravnik takes him in hand, and he is 
half conducted, half pushed into the open 
court, where at once the execution follows. 
Is it the knout? With the same expedition 
the man is led forth, and the gendarmes 
bare his back. The instrument of torture 
is a whip of seven strands, and each strand 
loaded with sharp nails and pieces of jagged 
metal. While two gendarmes pinion the 
prisoner to rings fixed in the prison wall, a 
third brings out the knout, and at a signal 
from his fellows proceeds to the infliction. 
It is a horrible punishment, but there is 
not a man but prefers it to exile, knowing 
full well that in Siberia it will be the incident 
of every day. He may faint at execution, 
and shriek when led to the chains of the far 


‘Northeast, but at sight of the knout he 


smiles. Men have been known to suffer it 
time and again, and there is nothing more 
inhuman. 


But, actually, from the Christian point of 
view, the entire procedure of trial, inter- 
regnum, and sentence is inhumanity intense. 
Nothing can be more deplorable than for a 
convict to be given no opportunity to pre- 
pare for punishment. Even the chaplain 
lies to the prisoner systematically, by hold- 
ing out hopes of a pardon that he knows im- 
possible. The convict finishes his jail 
career in a fool’s paradise. He is given all 
the food and tobacco he wants, and a quart 
of wine a day. His warders play cards 
with him as much as he likes, and he lives 
a silly existence. Suddenly, death, — and 
that is all. 

Are the sentences just? We cannot answer 
at our distance. At the least, let us be glad 
that the czar decrees the abolition of the 
use of the knout. It may mean something 
worse in punishment, perhaps, but it is good 
news that it is to go. After this there are 
other reforms to come, —the lightening of 
the chains for Siberia, the lessening of the 
horrors of the mines, and a change of capi- 
tal punishment. They may ensue. 

As for the court, it is generally held that it 
cannot be improved, and in many of the 
proceedings it is to be preferred to the 
courts of other European countries. It is 
admirably adapted to Russia, and shows ad- 
vantageously when compared with other 
courts. 

GIFFORD KNOX. 


OLD WORLD TRIALS. 


ai. 


THE STORY OF GABRIEL MALAGRIDA. 


ABRIEL MALAGRIDA was one of | tribes. 


the strangest products of Jesuitism. 
Born at Mercajo near Milan in 1689, he was 
admitted into the Society of Jesus at the age 
of twenty-two, and some years afterwards set 
out asa missionary to Brazil, where he devoted 
himself to the task of converting the Indian 





At this period of his career he gave 
evidence of a spirit of fanaticism closely 
bordering on insanity. But he also did ex- 
cellent religious and social work among the 
savage races with which he was brought into 
contact. 

In 1754, he crossed to Lisbon to become 
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the spiritual adviser of Marianne of Austria, 
the Queen of Portugal. In Lisbon he ac- 
quired a great reputation for austerity and 
piety. He lived on bread and beans, starv- 
ing himself through his frequent fasts, ap- 
plied the scourge to his bare shoulders, and 
only allowed himself a few hours’ sleep on a 
plank on the ground. 

In 1750 the reigning king died (in Mala- 
grida’s arms), and Dom Joseph ascended the 
throne. The Jesuits had then far too com- 
manding an influence in the state, and the 
Marquis de Pombal, the able and long-sighted 
politician whom the new king called to his 
counsels, made a resolute endeavor to cur- 
tail it by measures which had the misfortune 
to excite the hostility of the nobles as well. 
The Jesuits denounced him from their pul- 
pits: He got them expelled from the palace, 
induced the king to take a Franciscan for a 
confessor, and persuaded the Pope to pro- 
hibit them by “ bull” from making slaves of 
the American Indians. While this contro- 
versy was raging and waxing hotter, the 
famous earthquake of Lisbon occurred (Ist 
November, 1755). It was at once claimed 
by the Jesuits as a portent on their side, and 
the king himself in fear and trembling asked 
Pombal what was to be done? ‘“ Bury the 
dead and feed the living,” was the Portu- 
guese statesman’s reply; and the success in 
attaining the latter object completely re- 
established his position in the confidence of 
the king. The Jesuits endeavored to produce 
a diversion in their favor by predicting a 
second earthquake and even venturing to 
fix the date of its occurrence. But. the 
event did not come off, and the ridicule in 
which this ill-omened prophecy involved the 
Holy Fathers drove them and the nobles in- 
to rebellion. 

On the night of 3rd September, 1758, as 
the king was returning from the house of 
his mistress in a carriage, an attempt was 
made upon his life. He was merely wounded, 
and the Marquis of Pombal slowly but surely 
arrested the conspirators. Malagrida was 





among the number. The evidence against 
him consisted principally of letters which he 
had written predicting that the king would 
not survive September, 1758. There was 
some difficulty in bringing him to trial be- 
fore a secular tribunal, and accordingly he 
was handed over to the Inquisition on a 
charge of heresy. The writings on which 
this charge was based savored strongly of 
insanity. They 
works: ‘“‘ The heroic and wonderful life of 
St. Anne, mother of the Holy Virgin Mary,” 
and “The life and empire of Antichrist.” 
In the latter Malagrida announced that there 
were to be three antichrists — a father, son, 
and nephew; the last of these personages 
was to be born at Milan in 1920, the child 
of a nun and a monk, and was to take as his 
wife, Proserpine, one of the infernal furies. 
The Inquisitors found Malagrida guilty of 
heresy, deposed and degraded him from his 
order, and delivered him up, with a gag, the 
cap of infamy and the label of arch-heretic, 
to secular justice, “‘ praying earnestly” (with 
the hypocritical prayer common to such 
tribunals) ‘that the said criminal may be 
treated with kindness and indulgence, with- 
out pronouncing against him sentence of 
death or effusion of blood.” Malagrida was 
sentenced to be strangled and burned, and 
he suffered this cruel death in the seventy- 
third year of his age at an auto-da-fe in the 
Plaga da Rocio at Lisbon, on the 2Ist of 
September, 1761. Dressed in a tiara and a 
long robe decorated with devils, the old 
priest was led forth, in the midst of a pro- 
cession of recreant Jews, sailors convicted of 
bigamy, and two pietist nuns, to meet his 
fate. A crier preceded him and announced 
his iniquities. Before his death he is said 
to have made the following declaration: 
‘‘T confess that I am a sinner, and as to my 
revelations, it is not expedient to say what I 
think of them.” There is little doubt that 
this unfortunate man suffered from delusional 
insanity, and whether we do or do not hold 
it to have been of a character which ought 


were contained in two 
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to have exculpated him from punishment, 
most of us will be disposed to agree with 
Voltaire that on his trial ‘‘ the excess of the 
ridiculous and the absurd was joined to the 


excess of the horrible. The culprit was 
brought to judgment as a prophet, and was 
burned, not for having been a regicide, but 
for having been mad.” LEx. 





LONDON LEGAL LETTER. 


Lonpon, May 6, 1895. 


HE Society of Comparative Legislation, which has re- 

cently been organized in London, promises to be of 
very great advantage to all English-speaking communities. 
It had its origin in a paper read last November by Sir 
Courtenay Ilbert before a distinguished audience in the 
Imperial Institute. The Lord Chancellor presided; Mr. 
James Bryce, the president of the Board of Trade, could 
not be present, but he contributed a valuable letter; Lord 
Justice Davey, Mr. Justice Wright, Sir Henry Jenkyns and 
Sir Raymond West, formerly Chief Justice of one of the 
Indian courts, participated in the discussion which the 
paper elicited, and finally, “The Times” published the pa- 
per itself, and gave Sir Courtenay IIbert’s views the en- 
dorsement of a leader — compliments which are by no 
means lightly to be regarded. __As stated by its author, the 
object of the paper was to “ direct attention to the expedi- 
ency of collecting, arranging and making more accessible 
information about the course of legislation in the different 
parts of the British Empire and in the United States of 
America, and to make some practical suggestions toward 
the attainment of this end.” The interest English lawyers 
and legislators had in uniting the United States in the 
movement was several times eloquently referred to, but in 
no way more pleasantly than by a classical anecdote which 
Sir Courtenay told with great effect. ‘Let me,” he said, 
“remind you of some memorable words which were spoken 
on a famous occasion some 2,400 or 2,500 years ago, and 
which have been recorded for us by the father of history. 
After the Persian host had laid waste the soil of Attica with 
fire and sword, two rival embassies came to Athens. One 
was from the great King, urging the Athenians to recog- 
nize the inevitable, to yield to the overwhelming force of 
the Persian monarch, and to accept Persian supremacy on 
favorable terms. The other was from Sparta, imploring 
Athens not to desert the cause of Greece. The Athenian 
reply was prompt and decisive. ‘There are two reasons,’ 
they said, ‘ which make it impossible for us to go over to the 
Mede. The first is the sight of our temples in ashes, of 
our homes in ruins. These things we can neither forget 
nor forgive. The other is that we Greeks are bound to- 
gether by common blood, a common tongue, common reli- 
gion, and common institutions, These things it were not 
well that Athens should betray.’ I have not translated 
quite literally, but nearly enough for the purpose of the il- 
lustration. Now there is just the same kind of identity or 
difference in the laws, customs, and institutions of the Eng- 
lish-speaking race, not only throughout the British Empire, 
but also in those United States of America which, if we 
used the word colony in the Greek sense, constitute the 
greatest of British colonies — throughout what Sir Charles 
Dilke calls the Greater Britain.” 





The need in all communities of information as to what 
attempts and successes had been made by any one of the 
communities in the field of legislation was illustrated by 
the fact that the constitutional and administrative experi- 
ments which are being tried in England are those which are 
on trial in the Colonies and the United States, and that 
there is hardly a Colonial or American debate which does 
not find echo within the walls of Westminster. The ques- 
tions of state federation and state union; of the constitu- 
tion and composition of legislative bodies; of female and 
popular suffrage; of the incidence of taxation; of the 
relief of the poor; of the control of the liquor-traffic; of 
the relation between the working and the capitalist 
classes —these and other questions, all of supreme mo- 
ment, have been practically settled in some communities, 
while in others they have, as yet, reached only the state of 
agitation. If laws to regulate these subjects are practi- 
cally successful in one country, then other countries are 
deeply interested in the form which they have taken. In 
the very matter of the making of laws themselves, consid- 
ered as a legislative act, there is a great deal to be learned 
by the majority of legislative bodies. In the United States, 
the Supreme Courts of the various states act as a corrective 
body, and, at least, ensure that a given act shall be in 
eaccordance with the Constitution, although in other respects 
the work of the legislature may be most slovenly and even 
contradictory. In some of the Australian Colonies, bills 
are sent to an expert, for final revision, after they have 
obtained the approval of the legislature. In other coun- 
tries, and in England, accomplished and experienced 
draughtsmen carefully prepare the bills before they are pro- 
posed for consideration. The best of these methods 
should, upon inquiry, be easy to ascertain, but the difficulty 
at present is to ascertain how to make the inquiry. 

Then there is another branch of this subject which may, 
perhaps, be less interesting to the legislator and the soci- 
ologist, but it is of greater’ importance to the active prac- 
ticing lawyer and the careful judge, and that is the way to 
get at the laws of the English-speaking people, once these 
laws have been enacted. Lord Justice Davey, in his inter- 
esting speech which followed Sir Courtenay’s paper, drew 
attention to the fact that the British Empire was peculiarly 
well-fitted to promote the study of comparative law, because 
within its jurisdiction lay an immense variety of laws and 
legal systems. In the remnant of the Duchy of Normandy 
constituted by the Channel Islands (Guernsey, Jersey, and 
Sauk) are found the old coutumes de Normandie ; in India, 
Hindu and Mohammedan law co-exist; in Demerara and 
South Africa there is the Roman Dutch law; in Mauritius, 
old French law; in lower Canada, the French law as it was 
before the Code Napoléon, and also an improved Code 
Napoléon. We might have added that, as the Privy Coun- 
cil has supervision of all these diverse laws, so the United 
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States Supreme Court might, on occasion, be required to 
construe French and Spanish and Dutch law, as it existed 
long before certain territories, out of which states have 
since been made, were acquired from France and Spain and 
Holland. 

In London, there are the three law libraries of the Inns 
of Court, and a library maintained within the Royal Courts; 
there is also the library of the Incorporated Law Society, 
and the British Museum. In none cf these is there any- 
thing like a complete collection of the statutory law of the 
English Colonies and of the United States. Most of the 
Colonies are fairly well represented, but in the statutes of 
the United States all the libraries are lamentably deficient. 
This is due, for the most part, to ignorance of the geography 
and the form of government of the United States, an igno- 
rance which is conspicuous in many of the otherwise best 
informed members of the English Bar. There should be, 
somewhere in London, a complete collection of the reports 
not simply of the United States Supreme Court, but of the 
courts of last resort of all the states. But as long as the 
American judges have the absurd and silly custom of writing 
pages upon pages to express opinions which really great 
judges, like Kent and Story, would have compressed into 
as many lines, or which an English judge would have deliv- 
ered orally in a sentence or two, no one library can afford 
shelf-room to accommodate the out-put. A plan has been 
suggested by which the various libraries, particularly of the 
Inns of Court, might combine to furnish these reports to 
those who care to consult them, and in the very remote 
future it may be adopted. But even now all the law libra- 
ries ought to contain the federal and the state statutes, and 
the session acts up to date. The only one of the libraries 
which makes a pretense of keeping a useful list of Ameri- 
can books, is that of the Middle Temple. The benchers 
of the Inn have recently ordered what is practically a com- 
plete set of the statutes of all the States, and these, it is 
announced, are to be maintained in a workable state. 

Sir Courtenay Ilbert’s paper not only drew attention to 
the lack of a complete collection in England of the legis- 
lative enactments of the British Colonies and the United 
States, but suggested that it was improbable that any such 
collection existed anywhere, and urged the usefulness, first, 
of amassing this information in some one central and easily 
accessible piace, and, afterwards, of digesting and compar- 
ing it in a volume or volumes, after the style adopted by 
Mr. Stimson in his digest of the United States statutory 
laws. ’ 

As a result of this paper a meeting was called by the 
Lord Chancellor to consider the best means of furthering 
the study of comparative legislation. This meeting was 
held in December last, and was attended by an even more 
representative body of lawyers, legislators and sociologists 
than were present to hear Sir Courtenay Ilbert’s paper. As 
a result a Society of Comparative Legislation was formed, 
with the Lord Chancellor as its permanent president; a 
council embracing the foremost representatives of the 
Bench and Bar and the universities, together with the am- 
bassadors of the United States and France, and an execu- 
tive committee selected not only to represent the various 
parts of the English-speaking world, but to secure a work- 
ing organization. The committee has as yet not issued its 








scheme, but will shortly do so. It hopes to make the 
society genuinely useful to practicing lawyers, jurists, stu- 
dents of sociology and legislators. Upon a larger and 
more complete scale, so far at least as the science of juris- 
prudence is concerned, it will endeavor to do for Great 
Britain and her colonies, and the United States, what the 
American Bar Association is trying to do for the states of 
the Union, in the way of enforcing a uniform and syste- 
matic code of laws where there is now diversity and con- 
flict. It will go further, and, by collating, digesting and 
arranging the laws, set their essential features forth ina 
volume or series of volumes, so that, for example, an Ameri- 
can lawyer desiring to know the law of England, the Aus- 
tralasian Colonies, or India, ona given subject, may at once 
inform himself without the necessity of consulting the 
statutes or codes of these communities. When it is re- 
membered that in the British Empire there are some sixty 
legislatures, and nearly fifty in the United States, and that 
these are constantly employed in passing acts relating to 
commercial law, the general administration of justice, capi- 
tal and labor, marriage and divorce, the regulation of the 
sale of intoxicating liquors, education, railways, incorpo- 
rative companies, bankruptcy, and merchant shipping and 
mercantile law, it will readily be seen how extensive the 
scope of the society may legitimately become. Even if the 
practicing lawyer has no need to use in the trial of a case 
or the preparing an opinion, the information which may 
thus be furnished, he may still employ it to illustrate an 
argument, to inquire into the reasons that lie at the founda- 
tion of a system, or to suggest a useful modification or a 
radical change in the law of his own community. 

The method of carrying out the proposed work is a sub- 
ject for careful consideration. It has been suggested that, 
as a matter of first importance, a standing committee be 
appointed with a view to obtain information as to the 
existing statute law of England and her dependencies and 
the United States, more particularly as to the form of 
statute and written law, modes of preparing and passing 
bills, revision and amendments of statutes, form and manner 
of publication of statutes, and their consolidation and 
codification and indexing. Communication will be es- 
tablished, so far as the United States is concerned, 
with the American Bar Association, the judges of the 
courts, the heads of the law schools, the editors of the law 
periodicals and the officers of the various local law societies. 
The co-operation of these authorities will be warmly wel- 
comed, and branch and corresponding societies throughout 
the States will be encouraged. It is probable that an inter- 
national conference will be held as frequently as may be 
convenient for the purpose of discussing questions of in- 
terest to the legal profession and the public. In Germany, 
Italy, Austria, Switzerland such gatherings are annually 
held, and are productive of great good to the profession. 
It is remarkable that no meetings, at least upon the line 
proposed by the Society of Comparative Legislation, have 
ever been convened in Great Britain or elsewhere in the 
Empire. Such a convention, with representatives from the 
leading lawyers of the United States and the Colonies in 
attendance, would be a notable occasion, and an event io 
which every lawyer ard jurist would look forward with the 


keenest interest. * & 6 
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CURRENT TOPICS. 


PRISONERS AS WITNESSES FOR THEMSELVES. — 
‘*The London Law Journal” brings information of 
the progress of the ‘* Evidence in Criminal Cases 
Bill,” in the House of Lords, which provides that 
persons accused of crime may testify on their own 
behalf. It is our impression that the Lord Chancellor 
was the originator of this measure, if not of this bill. 
It is a humane measure, and is also calculated to 
elucidate the truth. It is regarded with favor in this 
country, and so far as we know, no state that has 
adopted a similar law would now dispense with it. 
The remarks of Lord Halsbury and the Lord Chancel- 
lor on the moving of the bill for a second reading are 
of interest. Lord Halsbury said :— 


“He really thought the time was come when people 
should understand what absurd anomalies existed in the 
law as it at present stood. If their lordships glanced at 
the schedule of the Acts that it was intended to repeal by 
the bill it would be seen that in those different Acts there 
was a provision which enabled accused persons to give 
evidence on their own behalf; and matters had now come 
to this, that it required a special education on the part of 
those who presided at criminal trials to know whether or 
not the persons accused before them were capable of giving 
evidence or not. He might illustrate what he said by re- 
ferring to an incident that took place before the Recorder 
of London. Two persons were indicted for an offense, and 
each of them desired to call his wife to give evidence in his 
behalf. They were informed that if the women were their 
wives they could not be called, whereupon one of the men 
said that he was not married to the woman he wished to call, 
though they had long lived together. On this the man was 
judicially informed that this woman could be called to give 
evidence, and she was called and made a credible witness; 
but in the other case, as the. accused was married, the 
woman could not be called. That would give some idea of 
the present state of the law in this respect. Since one of 
the bills which he had brought forward had passed their 
lordship’s house, a very remarkable case had been tried be- 
fore the Lord Chief Justice. It was a case in which an old 
man, eighty years of age, named Barber, had been con- 
nected in some way with a prospectus issued in reference 
to the ship “‘Great Eastern.” He was charged with ob- 
taining money by false pretenses by means of the pro- 
spectus, and probably in consideration of his age, he was 
sentenced to only a comparatively light punishment. But 
the case arose again subsequently in civil proceedings, and 








the same point on which he was convicted, whether the 
allegation in the prospectus was a falsehood, once more came 
up. In this civil proceeding the man was capable of being 
called as a witness, and, to the satisfaction of everyone, in- 
cluding the learned judge who tried the case, he was ac- 
quitted by the jury of having obtained money by false 
pretenses, and for the best of reasons —that that which 
was alleged to be a false pretense was, in fact, true. On 
that occasion the Lord Chief Justice took the opportunity 
of pointing out the hardship, the gross injustice, that this 
old gentleman suffered through the law having prevented 
him from being called as a witness in the original trial. 
Whatever was the principle which guided the law originally, 
he would ask whether it was reasonably possible to main- 
tain the system under which every person indicted under the 
Acts mentioned in the schedule to the bill could be called 
as a witness, whereas every person who was excluded from 
them could not. But the question did not quite rest even 
on that. He had mentioned before that in this country, 
unlike many other countries, everybody was entitled to 
assume to himself the character of the prosecutor, and, as- 
suming that character, unless the Attorney-General inter- 
vened, he practically framed the charge which should be 
made against a person. A learned judge had told him 
that in his view it was quite possible in such circumstances 
for a person to take the opportunity of so framing the 
charge, by varying its legal quality, as to make it incapable 
for a person proceeded against to be called as a witness. 
What sense or reason could there be in such a system as 
that? The present state of the law had been denounced 
by nearly every person conversant with its administration. 
A circumstance bearing on this occurred in a case which 
was tried not long since, and it might a little shock the 
public conscience—a case in which it was stated that 
a prisoner about to be sentenced to death for murder de- 
clared that he could have proved where he was at the time 
of the murder, if the law had permitted him to be called to 
give evidence. Without however relying on such an in- 
cident, the mere fact that a prisoner was now able to say 
that the law prevented him from proving his innocence by 
reason that he was not allowed to give evidence in his own 
behalf, could not be ignored.” 

“The Lord Chancellor said he entirely concurred with 
what had been said by his noble and learned friend. Per- 
sonally he entertained the strongest opinion on the matter. 
Having introduced a similar bill, he should certainly ex- 
ercise all the influence he possessed to insure its passing 
into law, and he was quite satisfied that there was no in- 
disposition whatever on the part of his colleagues to see 
this bill become law. There were still some who retained 
what, in his opinion, were prejudices against the change; 
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but he believed those feelings would disappear as soon as 
the law came into operation. The possible mischief would, 
in his judgment, be infinitesimal.” 

The ancient tenderness of the law that denied to 
persons accused of murder the privilege of testifying 
on their own behalf, lest they should add perjury to 
murder, was rather laughable. 


Copes.— Sir Henry Maine, in ** Early Law and 
Custom,”’ alludes to the Hindu tradition that when 
Manu gave to Narada his account of the creation and 
geography of the world, ‘*it contained one hundred 
thousand s/okas, legal text or verses,” and that the 
donee observed, ‘* This book cannot easily be studied 
by human beings on account of its length.” He ac- 
cordingly abridged it to twelve thousand verses, and 
his disciple, Sumati, further abridged it to four 
thousand. It is only the gods, says the introduc- 
tion, who read the original Code. Men read the 
second abridgment, since human capacity has been 
brought to this through the lessening of life.” This 
has been suggested by the information that Mr. J. New- 
ton Fiero of Albany, late president of the New York 
State Bar Association, has been making an attempt 
to procure a revision of the Code of Civil Procedure 
of that State. That famous institution, made by 
David Dudley Field, and modified by the experience 
of thirty years, stood almost perfect, in 1880, in 
about three hundred sections. About that time, Mr. 
Throop got himself appointed chairman of a com- 
mission to revise the statutes. They were expressly 
enjoined not to meddle with those parts of the law 
which had been already codified, but Mr. Throop 
fancied himself a jurist and yearned to get his name 
on the title-page of that law epoch-making code, and 
so he wrote it all over, and expanded and bloated it 
with matters that are no proper part of a Code, but 
belong solely to rules laid down by the judges ; and 
this monstrous legal dropsy, of three thousand four 
hundred sections, he persuaded the Legislature to 
adopt, through the same influence which prevailed on 
the judge in Scripture in favor of the much speaking 
woman, and ever since, with some supplementary 
special inflation, it has stood a reproach to the cause 
of Codification, and the ridicule of the Old Men of 
the Sea in States that do not like Codes. Bliss’s 
edition of this Code is in three volumes of nearly 
three thousand nine hundred pages in fine type! 
Mr. Fiero’s proposal is excellent and deserves the 
encouragement of every lawyer who has any desire 
for the improvement of the laws and the benefit of 
the profession. The only thing in the way is the 
natural indisposition of lawyers to change rules with 
which they have become very familiar. We would 
not rail too hardly at that, for we recollect the con- 





tented spirit with which we went out of the practice 
of the law, just as Throop’s code came in. We had 
grown up under Field’s code, and we had no mind to 
surrender it for a bigger one, and to relearn our 
practice. But this revision must inevitably be made 
some time, and the sooner the better, and we know 
of no more laudable matter on which reform should 
operate than this, under the lead and supervision of 
Mr. Fiero. 


Hats AGAIN. — This time it is women’s hats on 
which we would discourse. The masculine fraction 
of the community has been temporarily cheered by 
the intelligence that bills have been introduced in 
three State legislatures for the suppression of women’s 
high hats in theatres. Men have hitherto borne with 
this crowning abuse very tamely, but it has grown to 
such dimensions of late that we suspect the women 
themselves are rebelling and demanding that hats 
shall be lowered or doffed. Men will not submit 
to an inconvenient fashion or custom for a great 
length of time. They do not insist on wearing their 
high hats so as to cheat others of their money's 
worth. But women are never content unless there is 
some unnatural and grotesque excrescence in their 
apparel. If it is not a bustle, it is crinoline, or huge 
inflated sleeves, or high heels, or a hat eighteen 
inches high. It must be conceded, however, that 
when our dear tyrants do consent to a modification, 
they generally signalize it by going to the opposite 
extreme, and so in contrast with the high hat,our eyes 
have been rejoiced of late by many sweet little con- 
fections of a mere bit of lace with a bow of ribbon or 
velvet, which does not interfere with one’s view of 
the stage in the least. But these are the exception, 
and the tall hat with its hearse-plumes, nodding to 
right and left, is still largely in the majority, and 
causes the masculine attendant to wish that he were 
not a church member, so that he might ejaculate «+a 
big, big D.” So when we heard of the introduction 
of this bill, under a very carefully guarded phraseology, 
in the New York legislature, we were much elated, 
and hoped that the high hat was about to be relegated 
to its proper place at church or funerals. But alas! 
it turns out that the New York bill was never 
seriously intended. It was but a cruel and unfeeling 
joke designed merely to satirize the women. It has 
met its fate in the assembly. Although fifty-six men 
voted for it, to fifty-three against it, there was not a 
constitutional majority. It was simply a scene of 
horse-play. All very fine, gentlemen! You may 
jest about tariff or income tax or national currency, 
but not on the high hat. We can tell you that 
you will have to account with your enraged con- 
stituents when you come home, and that even if 
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you succeed in getting a re-nomination, you will be 
‘* snowed under” so deep that one of these high hats 
with its funereal feathers on top of a six-footer woman 
would be invisible in the drift. You have yet to 
hear from the people. Men will yank their own hats 
off every minute to women in the streets, and yield 
their seats to them in the street-cars, but the high 
hat is, as Marjorie Fleming said of ‘*seven times 
seven,” ‘* what nature herself can’t endure.” Women 
may just as well understand that the worm has 
turned. Hats off, or no vote. Vox populi nux 
vomica! What says the poet? 


When lovely woman wears a bonnet 
That hides the legs upon the stage, 
What charm can hush man’s curses on it, 

And mitigate his muttered rage? 


The only art to.calm his passion 

And smooth away his looks adverse, 
Is to eschew the feathery fashion 

And sell her plumage for a hearse. 





<< ___—__ 


NOTES OF CASES. 


JupiciaL Comity. — The late Judge John Erskine, 
of Atlanta, shortly before his death, wrote us in rela- 
tion to the recent sketch of Charles O’Conor in this 
magazine. With particular reference to the matter 
of cumulative sentences, he said : — 


“ When in London in 1880, or possibly 1882 (for I was 
in that city in both those years), I had some business in 
the Foreign Office, and while there strayed into the Court 
of Appeal, just as Mr. Benjamin had concluded his argu- 
ment in the Tichborne Claimant case, against cumulative 
sentences. There were three judges sitting — James Brett 
(afterward Master of the Rolls), and the other was, I 
think, Lord Justice Collin. When Mr. Benjamin sat down, 
the three ‘learned Thebans’ conferred for a few minutes, 
and then Lord Justice James began to talk, and when he 
came to speak of the New York Court of Appeals case 
which you refer to, he belabored it with great judicial 
rigor. I cannot recall what he did say, but it was thun- 
deringly expressed, and I knew he would get ‘bringer’ 
when the judgment reached New York. But the next 
morning I read in ‘The Times’ a report of the judgment, 
much softened in language. It read very well, and pleased 
this old gentleman.” 


When Lord Justice James came to publish his 
opinion in official form (5 Q. B. Div. 502), he was 
quite moderate, notwithstanding he was ‘ startled” 
by the New York decision, in three places, and in 
another found it ‘*startling if not shocking;” al- 
though it is hard to see why he was surprised, for he 
confesses that he is ‘‘ unable to understand it.” 

In the celebrated case of Brook v. Brook, g H. S. 
Cas. 219, which decided the momentous proposition 
that a man’s marriage with his deceased wife’s sister, 





made in a country where it was valid, would not be 
valid in England, the Lord Chancellor Campbell ad- 
ministered a rebuke to Sutton v. Warren, Io Metc. 
451; which held that a marriage between nephew and 
aunt, contracted where it was legal, would be recog- 
nized as valid in Massachusetts, although it would 
have been invalid if celebrated in Massachusetts. 
Lord Campbell said: +*I am sorry to say that it 
rather detracts from the high respect with which I] 
have been in the habit of regarding American deci- 
sions resting upon general jurisprudence”; ‘+ pro- 
ceeded on a total misapprehension of the laws of 
England”; and «* My Lords, may alarm us.” Would 
that his lordship could have lived to read Mr. Bishop 
on Brook v. Brook, and Chief Justice Gray’s reply to 
these animadversions, in Millikin v. Pratt, 13 Mass. 
458. The former is too long to quote, and the latter 
observed : — 

“The judgment proceeds upon the ground that an act 
of Parliament is not merely an ordinance of man but a con- 
clusive declaration of the law of God... Such a decision, 
upon such reasons, from any tribunal, however eminent, 
can have no weight in inducing a court not bound by its 
authority to overrule or disregard its own decisions... 
The case recalls the saying of Lord Holt, in London vz. 
Wood, 12 Mod. 669, 687, 688, that an act of Parliament can 
do no wrong, though it may do several things that look 
pretty odd, and illustrates the effect of narrow views of 
policy, of the doctrine of ‘the omnipotence of Parliament,’ 
and of the consequent unfamiliarity with questions of gen- 
eral jurisprudence upon judges of the greatest vigor of 
mind and of the profoundest learning in the municipal law 
and in the forms and usages of the judicial system of their 
own country.” 

So far it seems that the American courts have 
made the most ‘ points” in the slugging match. 
But as Gray’s rejoinder came twelve years late, we 
fear that Campbell did not see it. 


Divorce — FrAupD. — Several recent New York 
cases seem to run counter to the well-settled doctrine 
of annulment of the marriage contract on the ground 
of fraud. It is familiar that fraud which will avoid a 
marriage must go to the essence of the contract. 
Fraudulent representations as to birth, age, social 
position, fortune, health, manners or character, will 
not suffice. Kent says, ‘‘ The law makes no pro- 
vision for a blind credulity, however it may have 
been produced.’’ So where a man represented that 
his former wife was dead, but she was living, they 
having been divorced (Clarke v. Clarke, 11 Abbott 
Pr. 228) ; and where a woman concealed the fact 
that she had given birth to an illegitimate child 
(Smith v. Smith, 8 Oreg. 100), it was held that the 
marriage should not be set aside. But in the special 
term of the New York Superior Court (King v. 
Brewer, 8 Misc. 587), it has been held that a wife 
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might have her marriage annulled because her hus- 
band had unlawfully kept a pool-room before marriage, 
unknown to her. The Court acknowledge that there 
is little authority for such holding, but rely on a pre- 
vious case in the same court (Keyes v. Keyes, 6 Misc. 
355), where a marriage was annulled because the hus- 
band had represented himself as honest and indus- 
trious, whereas he was a professional thief, and his 
portrait was in the Rogue’s Gallery. Directly the 
contrary was held in Wier v. Still, 31 Iowa, 107, 
where a man prevailed on a reluctant widow to marry 
him, and it turned out, contrary to his professions of 
goodness, that he was just out from a third term in 
the State prison. The parties had never cohabited ; 
indeed, on the way from the minister’s, the wife «+ felt 
so badly” that she had consented without more in- 
vestigation, that she refused to live with the man. But 
the Court declined to bother their heads about it. A 
violent example of this recent New York outbreak 
may be found in the unspeakable case of Meyer v. 
Meyer, 49 How. Pr. 311. A more commendable 
ruling was made in Moot v. Moot, 37 Hun. 288. 
Here a schoolgirl of fifteen was visited by a man at 
school, away from her parents, and induced to marry 
him. She insisted that she should have her parents’ 
consent, and he falsely assured her that they knew of 
his visit and its purpose, and did not disapprove, and 
that she need not live with him for three or four years. 
The marriage was not consummated. The act of the 
man was a criminal offense. The Court annulled the 
marriage on the ground that the fraud went to the very 
essence of the contract. We regard the doctrine of 
the King and Keyes cases as extremely unsound and 
impolitic. Of course it is plausible to urge that no 
harm can be done by setting aside an unconsummated 
marriage in such circumstances, and that it is hard 
thus to tie up an innocent woman ; but the answer is 
that such leniency will tend to render people more 
careless and hasty in forming marriages, and lead them 
into matrimonial bargains which may ruin their lives, 
because of the discovery of the fraud only after mari- 
tal cohabitation. In one of the cases in question, 
the judge excuses the carelessness on the ground that 
‘¢love is blind.” Very true, but that is no reason 
why it should be encouraged in imbecility. Let such 
fools go to South Dakota or Oklahoma, and spare our 
civilized courts this wild and lawless administration 
of justice. 

Too Mucu P1ANo. — The newspapers have had a 
good deal to say of the embitterment of the last hours 
of the late Judge Martine of New York, by the ex- 
cessive piano-playing of a female next-door neighbor, 
who had a reputation to keep up as an amateur. It 


* was thought that the offense was beyond legal pro- 


hibition, because the playing was in private. There 
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may be some doubt of this, for a thing may be a nui- 
sance although it is private, as for example a private 
stable. As to public playing, in Feeney v. Bartoldo, 
New Jersey Court of Chancery (30 Atl. R., I1or), 
it was held that where a saloon-keeper causes a piano 
to be played in‘his saloon each night from 7 o’clock 
till 10, and sometimes till 11 o’clock, to the music of 
which dancing, accompanied by loud noises, is in- 
dulged in, the effect of which is to prevent the occu- 
pant of an adjoining dwelling from sleeping, a pre- 
liminary injunction will, at the suit of such occupant, 
be granted, restraining the use of the piano after 9 
p.M. Piano cases seem to be rare. In the West- 
minster County Court, in London, in 1877, there was 
an attempt by a literary man, having chambers in 
Lincoln’s Inn Fields, to restrain the playing of an 
organ by a tenant of the next floor below. It was 
played two or three times a week from 7 to Io P.M. 
Two neighboring solicitors testified that they did not 
object to the music, while an artist and a scientific man 
corroborated the plaintiff. An injunction was denied. 
But in Inchbold v. Barrington, L. R. 4 Ch. App. 
388, a circus brass band was shut off. Old Comyn 
said, ‘‘ the setting up a school so near my study, 
who am of the profession of the law, that the noise in- 
terrupted my studies,” would be a nuisance. But in 
State v. Baldwin, 1 Dev. and Bat. 195, it was held no 
nuisance to curse and swear so loud at a tavern as 
to break up a neighboring singing school. Miss 
Phelps, in **Gates Ajar,” conjectured that there 
will be pianos in heaven. Our own idea of heaven is 
that it is a place where the noise of piano-practicing 
will never be heard. It would be too bad to subject 
poor Judge Martine to any more of it, and it would 
be a righteous retribution on that unkind woman that 
she shall be condemned to practice eternally in some 
other place. 


HiGHway — USE oF. -— To our note on the use of 
highways (ate, 201), the reader may add the case 
of Sidlinger v. Kansas City, Missouri Supreme Court, 
26 L. R. A. 723, where it was held that one who 
breaks the guard-rail of a viaduct in a street, while 
running a race in the dark, with full knowledge of the 
situation, cannot recover for injuries thereby received 
on his claim that the rail was defective. It appeared 
‘¢ that the plaintiff, witha number of other young men, 
was drinking beer from a bucket in the rear of the 
saloon in the immediate vicinity of the viaduct shortly 
before the accident occurred, and that plaintiff was 
more or less under the influence of liquor at the time 
of the happening of the accident.” The Court held 
that the street was not designed for pedestrians to run 
races in, citing McCarthy v. Portland, 67 Me. 167; 
24 Am. Rep. 23, which laid down the like doctrine 
in respect to horse-racing. 
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Permit me to call attention to a.fact which I have 
never seen mentioned in connection with the author- 
ship of the expression ‘+ created equal,” viz. : August 
17,1774, James Wilson, afterwards one of the justices 
of the United States Supreme Court, published, and 
distributed throughout the Colonies his celebrated ad- 
dress upon ‘* The Authority of Parliament to Legislate 
for the Colonies,” and used this language: ‘* ALL 
MEN ARE BY NATURE EQUAL AND FREE. NO ONE 
HAS A RIGHT TO ANY AUTHORITY OVER ANOTHER 
WITHOUT HIS CONSENT.” 

In the Declaration of Independence we find the 
same idea, both of equality and freedom as a conse- 
quence of equality, and consent as the basis of author- 
ity to make laws separated ; but the ideas are identi- 
cal, and the language ‘‘by nature equal” is very 
close. 

When we bear in mind that Wilson was a signer 
of the Declaration, and a member of a committee in 
reference to it, why is it that we ascribe the language 
to another, and through him trace it to a foreigner? 

Wilson was one of the most learned of this great 
company of statesmen, and certainly the most deeply 
versed in the classical legal literature pertaining to 
Natural Law; but he was likewise an exceedingly 
a trait not to be ascribed to Jeffer- 
and I see no reason to ascribe the invention 





modest man, 





son, 
of the style or sentiment to anyone not connected 
with the struggle. 

The whole address of Wilson discusses liberty, 
not in the light of any French notion of the term, but 
as English liberty, and contains several other ideas, 
reproduced in the Declaration of Independence, of 
equal force and equal importance. 

We should bear in mind that it was essential that 
the colonists show themselves to be in the right and 
the Crown in error, according to the ideas of the 
British Constitution, not according to the ideas of 
the French Revolution. Any idea that the document 
was pervaded with such ideas would have been highly 
prejudicial to the cause of America in England. The 


central thought of the Declaration is not the right to 
revolt, but that the King had abdicated his authority, 
and is precisely Wilson’s argument. His speech is 
found in Vol. 3 of his works, and also in ‘+ Ameri- 
can Oratory.” 

These are suggestions. The question is, why do 
we say that Jefferson imported the sentiment from 
France, when it existed at home? 

JAMES DEWITT ANDREWS. 








LEGAL ANTIQUITIES. 


One of the articles of the Constitutions of Clar- 
endon, in the time of Henry II (1164), shows 
that the right of sitting in the House of Lords, 
now belonging to bishops, and greatly prized by 
them, was originally forced upon them at a time 
when they thought it an indignity to sit in any 
assembly except by themselves, as a separate 
order. 





FACETI£Z. 


THE most popular man in a western town had 
got into a difficulty with a disreputable tough who 
was the terror of the place, and had done him up 
in a manner eminently satisfactory to the entire 
community. It was necessary to vindicate the 
majesty of the law, however, and the offender 
was brought up for trial on a charge of assault 
with intent to kill. The jury took the case, and 
were out about two minutes, when they returned. 

“ Well,” said the old judge in a familiar, off- 
hand way, “ what does the jury have to say?” 

‘“« May it please the court,” responded the fore- 
man, “ we, the jury, find that the prisoner is not 
guilty of hittin’ with intent to kill, but simply to 
paralyze, and he done it.” 


AN old woman living some distance from Man- 
chester, Kentucky, was summoned as a witness 
to tell what she knew about a fight at her house 
several nights before, in which three or four 
people were killed. She mounted the stand with 
evident reluctance and many misgivings, and when 
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questioned as to what she knew about the matter 
said, ‘“‘ Well, jedge, the fust 1 knowed about it 
was when Bill Sanders called ‘Tom Smith a liar 
en’ Tom with a knife, slicin’ a big piece out 
of him. Sam Jones, who was a friend of Tom’s, 
then shot the other fellow, en’ two more shot 
him, en’ three or four got cut right smart by some- 
body. That naturally caused some excitement, 
jedge, en’ then they commenced fitin.” 


Bor McLean of Greensboro, N.C.,was a lawyer 
of infinite jest. Once practising before Judge 
Tourgee, he lost his temper at some ruling and 
used some petulant expression. Instantly the 
Judge said, “ Mr. McLean, the court does not 
understand you. 


tempt for the court?’”’ Recovering his temper, 


McLean, balancing himself, said with the great- | 
est good humor, “I hope your Honor will not | 


press that question.” 


A CLIENT wrote a letter to Theophilus Parsons, 
stating a case and requesting his opinion upon it, 
and enclosing twenty dollars. After a lapse of 
some time, receiving no answer, he wrote a second 
letter, informing him of his first communication. 
Parsons replied that he had received both letters, 


but somehow or other “it stuck in his throat.” 
The client understood this hint, sent him one 
hundred dollars, and received the opinion. 


————— 


NOTES. 
A SHORT time ago, a prisoner managed to escape 
from the Kirkwall prison. 


to get on board one of the steam-line fishing 


further has been heard of him. The matter seems 
to have caused his father (also a fisherman) so 
much annoyance, that the other day he consulted 


an agent as to whether an action at his instance | 
would lie against the jailer for the loss of his son! | 
The following is an excerpt from one of the letters | 
of the aggrieved man: ‘Can we come on the | 
jaylor for damages, or what can be done? He | 


was put in jal all right, and it is toe bad to think 
that we should loss him through their neglect.”’ 





Do you mean to express con- | 


| known to the laws of your commonwealth. 


His occupation was | 
that of a fisherman, and it is thought he managed | 


A Synopsis of a charge given to the grand jury 
at the June, 1859, general term of the District 
Court in and for one of the counties of Min- 
nesota, as understood by an outsider, and ap- 
preciated by all the bystanders. Written at the 
time by an attorney then present in court and 
who heard the charge. 

“‘Gentlemen of the Grand Jury: In entering 
upon your duties, you are to consider yourselves 
a body corporate, having deliberative powers and 
prerogatives, like unto other men. ‘The well 
being of the Christian portion of the community 
is especially committed to your charge : — 

“JZ go further, gentlemen, / tell you that /, 
though sitting here as I do, as judge of this high 
and honorable court, am a man of like powers, 
passions, propensities and prerogatives as other 
men, save and except such as have by early 
piety, mature age, and long and tried judicial 
experience been conquered and brought into due 
submission. 

“Gentlemen of the jury, the duties which you 


| are called upon to perform are peremptorily de- 


manded of you by the government of the country 
in which you live. ‘Therefore, gentlemen of the 
jury, you will see that you are in duty bound to 


| give your undivided attention to finding and 


presenting to the court, indictments and present- 


‘ ; nig | ments against your fellow citizens who have been 
had examined the case, and formed his opinion, | 


unfortunate enough to be detected in the com- 
mission or omission of any crime or disdemeanor 
You 
should not allow your thoughts and attentions to 


| be diverted or substructed from the great trust 


reposed in you, and upon which, and about 
which, /, sitting here on this bench as I do, am 
charging and instructing you. You should con- 
sider, gentlemen, that you are not the only men 
who are called upon to forego personal interests, 


| and sacrifice secular concerns, in a performance 
boats. At all events, from that day to this, nothing | 


of the duties you owe to yourselves, your neigh- 
bors, and the unfortunate fellow citizens aforesaid. 

“7 go further, gentlemen, / say to you that /, 
sitting here as judge of this court, have forewent 
secular concerns many times for the benefit of 
the human family, in the performance of the 
great and arduous duties of the station of judge, 
for which, without egotism, I can safely say that 
God and nature have amply qualified me, and to 


| which the people by their generous sufferings 


have called and reduced me. (Here his honor 
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glanced at the bystanders, and sniffed ominously | 


at the nasal organ.) 

“Gentlemen of the jury, you are common men 
and not supposed to know or understand much 
of anything, especially about the ponderous and 
weighty duties of grand jurors, and it therefore 
becomes my duty, sitting here as the honorable 
judge of this court, to instruct and inform you. 

«There are two ways for you to proceed. In all 
cases where it is made to appear certain that a 
crime has been committed, and the name of the 
offender is known to you, it would be decidedly 
the most proper and advisable course to proceed 
by indictment. But should you find, from the 
evidence, that a crime has not been committed, 
but that one is about to be, and you do not ascer- 
tain the name of the intender, or embryo depre- 
dator, then, and in such cases, you will proceed 
by presentment. 

“Gentlemen of the jury, the crimes known to 
our laws, sometimes spoken of as the code, are 
three in number, viz.: larceny, perjury, and 
bigamy. 

“There are some other crimes known as com- 
mon law crimes, but as these are common and 
ordinary, I shall not refer to them. 

“ Larceny is often, from its nature, called theft- 
ery. These are technical terms, understood by 
the court only. 

‘‘Bigamy is nothing more or less than double 
mating, double marrying, or bigamating, which 
terms are also technical, and will be explained 
later on. 

“ Perjury is defined by our ancient law writers to 
be false swearing without cause and with intent 
to cheat or defraud. 

“1 shall now proceed to be more specific in 
defining these code crimes. 

‘ Firstly : The crime of larceny or theftery con- 
sists in unlawfully taking property, personal or 
real, without authority of law, and detaining the 
same without justification or probable cause, and 
against the earnest and repeated protestations of 
the owner. For instance, the taking of another’s 
well, and using it as a miners’ shaft, or the unlaw- 
ful taking possession of town lots, would be real 
larceny, or larceny in the real estate aspect of the 
case. So, also, the pulling of the wool from the 
back of your neighbor’s sheep or swine, would 
be the clearest sort of personal larceny or indi- 
vidual theftery. 





“ From these copious illustrations, gentlemen of 
the jury, I think you (although but common men) 
will be able to know and understand what theft- 
ery really is, and I pass on to: 

“Secondly: The crime of bigamy means just 
what the word seems to indicate, and what I told 
you before it did mean. If any persons in this 
county have been committing this gross and hein- 
ous crime, you will present them to the court. 

“This brings me to third and lastly: Perjury, 
or giving false information. This is the most 
subservient to the public interests of any crime 
set forth in the code; and if any persons are 
guilty of the same, and you so find them, you 
will hand them over to me, and, by the authority 
invested in me as judge of this court, they will 
hear something drop. 

«Gentlemen of the jury, in ancient times there 
was such a crime as sodomy; but no such crime 
exists now, it having been rendered obsolete by 
an ancient decree, and the Sodomites have not 
been known to exist since the ‘ great disposer of 
public events’ so effectually cleaned them out 
and soused them in the Dead Sea. 

“Gentlemen of the jury, judges, sitting as 
the court as I now do, are not usually as explicit 
and definite and certain in their instructions to 
grand juries as I have been; but this being the 
first term of court in your county since the peo- 
ple elected me to this august and honorable sta- 
tion, I have deemed it proper to be a little more 
clear than I otherwise would be. 

«The Clerk will swear the attendant, and may 
the Lord have mercy on this county.” 


LITERARY NOTES. 


THE Mip-ConTINENT MAGAZINE (new series of the 
SOUTHERN) for May shows a distinct advance over any 
previous issue of this publication, and contains a great 
variety of good reading matter. Henry Watterson 
forms the subject of an excellent article by Morton 
M. Casseday. Mr. Watterson is certainly the most 
picturesque figure in American journalism, and has 
exerted an influence on social and political questions 
second to that of no publicist of the day. 


PERHAPS the most beautiful series of pictures ever 
presented of the Rocky Mountains will be found in a 
collection of fourteen original paintings, executed by 
Thomas Moran for the May COSMOPOLITAN. To 
those who have been in the Rockies, this issue 
of the COSMOPOLITAN will be a souvenir worthy of 
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preservation. This number contains fifty-two origi- 
nal drawings, by Thomas Moran, Oliver Herford, 
Dan Beard, H. M. Eaton, F. G. Attwood, F. O. 
Small, F. Lix, J. H. Dolph, and Rosina Emmett 
Sherwood, besides six reproductions of famous re- 
cent works of art, and forty other interesting illustra- 
tions — ninety-eight in all. 


HARPER'S maintains its reputation as «the best 
collection of short stories... The May number con- 
tains three, each treating a phase of American life, 
and each widely different from the others in scene and 
manner. Owen Wister’s ‘‘ La Tinaja Bonita” is a 
love story of Arizona, with a desert and a drought for 
a background; Robert Grant, in ‘«* By Hook or 
Crook,” relates an incident in the social career of a 
prosperous Boston architect; and Julian Ralph, in 
‘* Dutch Kitty’s White Slippers,”’ introduces his read- 
ers to another set of ‘* People We Pass” in the East- 
side of New York. 


HERBERT SPENCER begins a new series of articles 
in THE POPULAR SCIENCE MONTHLY for May. His 
general subject is ‘+ Professional Institutions,’ — one 
of the divisions of his Synthetic Philosophy, — and 
he shows how each of the professions has been de- 
veloped out of the functions of the priest or medicine- 
man. 


A PAPER on ‘* Tammany,” in the May number of | 


McC ure’s MAGAZINE, describes the high-handed 
rule of Marshal Rynders and the Bowery « Plug- 
uglies ” in New York City fifty years ago. It is fully 
illustrated. 


In the May SCRIBNER’S MAGAZINE, President An- 
drews’s ‘* History of the Last Quarter-Century in the 
United States” reaches +* The Downfall of the Car- 
pet-bag Régime ” —one of the most disgraceful epi- 
sodes in the history of reconstruction, as well as the 
most dramatic. This account is absolutely non-par- 
tisan, and will revive the memory of a most curious 
period in the development of our political history. 
The illustrations are from a great collection of unpub- 
lished material, and are as interesting in their field as 
the text. 


Mr. A. C. BERNHEIM contributes to THE CENTURY 
for May a paper entitled «+ A Chapter of Municipal 
Folly,” dealing with the squandering of New York’s 
public franchises, an article which, while having 
special reference to New York, is applicable in gen- 








eral significance to other cities of the United States. 
The general interest in municipal affairs finds further 
expression in an editorial in the same number en- 
titled «*The Public Safety is the Supreme Law,” 
apropos of the recent decision of the New York 
State Court of Appeals sustaining the New York City 
Board of Health in the enforcement of sanitary laws 
in tenement houses. 


Two historical studies of interest which appear in 
the May ATLANTIC are ‘‘ The Political Depravity of 
our Fathers,”” by John B. McMaster, and *«* Dr. Rush 
and Gen. Washington,” by Paul Leicester Ford. 


THE NORTH AMERICAN REVIEW for May pub- 
lishes, under the caption of «* The Income Tax,” two 
extremely important and valuable contributions on 
this most timely topic, the Hon. George S. Boutwell, 
Ex-Secretary of the Treasury furnishing his views on 
«« The Decision of the Supreme Court,” while a well- 
known economist, who desires, in this particular .in- 
stance, to be known only as ‘* Plain Speaker,” takes 
as his theme ‘‘ The Spirit of the Tax.” 


BOOK NOTICES. 
LAW. 


THe Law or NEGLIGENCE IN New York. Being 
all the reported cases in negligence and kin- 
dred subjects in the court of last resort of the 
State of New York (to Jan. 1, 1895). Con- 
densed, codified, classified. By John Brooks 
Leavitt, of the New York Bar. The Diossy 
Law-Book Co., New York, 1895. Law sheep. 
$6.50. 

Although Mr. Leavitt treats only of the local law 
of New York, this work is one of more than local in- 
terest. It will be of much use to lawyers in other 
states, inasmuch as that the facts are given on which 
the judgment is based, and if the practitioner can 
find a case like his own in its facts, evidence that a 
court of high standing ruled as he would like his 
own court to rule, cannot fail to help him. The plan 
of the book is decidedly novel. Part One contains 
all the' cases in chronological order, with a concise 
statement of the salient facts and rulings of law. 
Part Two contains a Code of Negligence as declared 
by the Court of Appeals, with the cases bearing upon 
the various sections so arranged that the governing 
principles and cases in point may be easily formed. 
Part Three contains all the cases classified according 
to the causes which produced them, and Jlaces where 
they occurred. Over two thousand rulings have been 
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so arranged as to bring together all which bear upon 
the same point. The work will be 
New York lawyers, and, as we have stated, of great 
use to the profession generally. 


AMERICAN ELECTRICAL Cases. Being a collection 


of all the important cases (excepting patent | 


cases) decided in the State and Federal Courts 
of the United States from 1873 on subjects re- 


of electricity, with annotation. 
WititiaM W. Morritt. Votume II (1886- 
1889). Matthew Bender, Albany, N. Y. Law 
sheep. $6.00. 

Upon the appearance of Volume I of this series, 


we expressed our appreciation of the great value of | 


the work, and the excellence of Mr. Morrill’s anno- 
tations. The second volume is in every way accept- 
able and evidences careful and conscientious work 
on the part of the editor. Nearly all the cases in the 
volume were decided between Jan. 1, 1886, and July 
1, 1889, and include many very important decisions. 
Volume III will be ready about July 1, prox. 


THE INSURANCE AGENT; His RIGHTS, DUTIES AND 
Liapitiries. By John A. Finch, of the In- 
dianapolis Bar. The Bowen-Merrill Co., 
Indianapolis. 1894. 

This little volume, within the limit of about forty 
pages, contains a vast amount of valuable informa- 
tion for insurance agents as to their rights, duties, 
and responsibilities, written by a well known insur- 
ance lawyer. Full reliance can be placed in the ac- 
curacy of the statements made. The book is one 
which no insurance agent should be without. 


THE History oF ENGLISH Law Before the Time 
of Edward I. By Sir FREDERICK POLLOCK, 
Bart., M.A., LL.D., and FREpDERIC WILLIAM 


MaitLanp, LL.D., Downing professor of the | 


laws of England in the University of Cam- 
bridge. 
Two volumes. 


Cloth. $9.00 mez. 


No work of greater importance has ever been 


offered to the legal profession than this history of early 
English law. The names of its distinguished authors 
command the respect and interest of the legal world, 
and are a guaranty that the work is the result of the 
most thorough research and investigation. The labor 
involved in its preparation must have been stupendous 
and could have been successfully undertaken only by 
men of such scholarly and legal attainments as Sir 
Frederick Pollock and Professor Maitland. 


invaluable to | 





Little, Brown & Co., Boston, 1895. 





The work covers a period which has not heretofore 
received full and adequate treatment. Beginning 
with the Anglo-Saxon legal antiquities, it extends to 
the reign of Edward I. First is given a chronological 
sketch of Early English Legal History, and then 
follow the doctrines and rules of English law which 
prevailed in the days of Granville and Bracton. Very 
full notes and references accompany the text. The 


| work opens up a delightful field for the student of the 
| origin of existing law, and the very full table given of 


lating to the Telegraph, the Telephone, Elec- | 
tric Light and Power, and other practical uses | 
Edited by | 


the works referred to will enable him to push his 
researches to the very fountain-heads if he so desire. 
The value and importance of these volumes, legally 


| and historically, can hardly be overestimated, and 
both authors and publishers may well feel proud of 
| presenting to the public such a monumental work. 


Dicest oF INSURANCE Cases. Embracing the de- 
cisions of the Supreme and Circuit Courts of 
the United States, of the Supreme and Ap- 
pellate Courts of the various States and 
foreign countries, upon disputed points in fire, 
life, marine, accident, and assessment insur- 
ance, ana affecting fraternal benefit orders. For 
the year ending Oct. 31, 1894. By Joun A. 
Fincu of the Indianapolis Bar. The Rough 
Notes Co., Indianapolis, Ind., 1894. 

This digest is of great value, not only to the 
practicing lawyer, but to all insurance officials and 
agents. The present volume contains about four 
hundred and fifty cases well digested and admirably 
indexed. 


THE Unirep States INTERNAL REVENUE Tax 
SysrEM. Embracing allinternal revenue laws 
now in force as amended by the latest enact- 
ments, including THe Income Tax or 1894 
and 1864, with rulings and regulations. The 
whole copiously annotated, with references to 
the decisions of the Courts and the Depart- 
ments, and Cross-references, with an introduc- 
tory historical sketch of Internal Revenue Tax- 
ation in the United States, and an Appendix 
containing laws relating to internal revenue 
practice, with forms. By CHARLES WESLEY 
ELprRIDGE, of the Massachusetts and Calitornia 
Bars. Houghton, Mifflin & Co., Boston and 
New York, 1894. Lawsheep. $5.00. 

With an experience of fwenty-five years in the 
Internal Revenue Service, Mr. Eldridge possesses 
unusual advantages for the preparation of a work upon 
this important subject. A clear, concise and reliable 
statement of the whole law relating to Internal 
Revenue, as it exists to-day is given, and the matter 
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is so admirably classified and conveniently arranged 
for reference, that the book cannot fail to prove of 
great service and value to all interested in this branch 
of the law. It will be seen that the Income Tax 
law of 1894 is included, as well as the old repealed 
laws of 1861 et seq. The annotations are numerous 
and to the point, and the index has been prepared 
with evident care and discrimination. 


A PRACTICAL TREATISE UPON THE LAW OF JUDICIAL 
Writs AND PROCESS IN CRIMINAL Cases. The 
sufficiency, validity, amendment and alteration 
of process; its execution and return, and the 
powers and liabilities of officers thereunder. 
By Wituiam A. ALDERSON, of the New York 
Bar. Baker, Voorhis & Co., New York, 1895. 
Law sheep. $6.00, net. 

In this treatise Mr. Alderson gives the profession 

a new book upon a new subject. The scope of the 

work covers every conceivable point likely to arise 

concerning judicial writs and process. The author 
has not contented himself with merely giving cita- 
tions to support the statements advanced, but has 
carefully and thoroughly discussed the principles 
which underlie and govern the questions presented. 

The book is admirably adapted to the practitioner’s 

needs, and is also invaluable as a guide to officers 

who are entrusted with the service and execution of 
writs. 


FORMS OF PRACTICE ; OR, AMERICAN PRECEDENTS IN 
PERSONAL AND REAL ACTIONS. By BENJAMIN 
L. O.iver. Fifth edition, revised and en- 


larged. By BorpmMan Hatt, LL.B. Little, 
Brown & Co., Boston, 1895. Law sheep. 
$6.00. 


Oliver’s Precedents have been so long and so 
favorably known by the profession that they need no 
words of commendation from us. They have ever 
been regarded as the most complete and valuable set 
of precedents collected, and they have stood the test 
of long continued use. This new edition has been 
completely revised and much enlarged by Mr. Hall, 
and the work is now in such form as to fully meet 
the requirements of the practitioner of to-day. An 
admirable index makes the contents of the book 
easily accessible. 


MISCELLANEOUS. 


Russian Ramsies. By IsaBeL F. Hapcoop. 
Houghton, Mifflin & Co., Boston and New 
York, 1895. Cloth. $1.25. 

In these sketches of travel in Russia, Miss Hap- 
good gives a better idea of the ordinary conditions of 
the life and characteristics of the inhabitants than 





we have been able to obtain from anything heretofore 
published. Russia is a most interesting country, and, 
notwithstanding the terrible stories which have been 
told of police espionage and other drawbacks to 
which the traveler is subjected, Miss Hapgood’s 
experience shows it to be possible to travel with as 
much ease and pleasure there as in any European 
country. The book is filled with charming descrip- 
tions and amusing anecdotes. 


Gop’s Licut as1r CAME TO ME. Roberts Brothers, 

Boston, 1895. Cloth. $1.00. 

This little volume is the outcome of a desire on 
the author’s part to lead others to some understand- 
ing of the reason and necessity of all the suffering 
and turbulence, both physical and mental, that hold 
and overpower humanity to-day. She believes that 
each individual experiences in life that which will 
sooner or later uplift, no matter how direful the 
process through which he must pass may be. The 
book is pleasantly written and will bring comfort to 
many a doubting soul. 


UNDER THE Man-Fic. By M. E. M. Davis. 
Houghton, Mifflin & Co., Boston and New 
York, 1895. Cloth. $1.25. 

The story of a life overshadowed by an unjust 
suspicion, is most interestingly told by the author, 
Not until after the death of the unhappy object of the 
universal distrust of his neighbors is the mystery 
satisfactorily cleared up and his noble qualities made 
manifest. The book is delightfully written and con- 
tains some remarkable character delineations. 


PRINCE BisMARCK. By CuHaArRLEes Lowe, M. A. 
Roberts Brothers, Boston, 1895. Cloth. $1.25. 
The life of Germany’s great chancellor is one 

replete with interest. His career is the most remark- 
able of any of the prominent figures who have ap- 
peared upon the stage of action of the nineteenth cen- 
tury, and Mr. Lowe’s biography of Bismarck is an 
exceedingly valuable and timely work. His political 
career is vividly portrayed, and some insight given 
into his domestic life. As a whole this work is the 
most readable and satisfactory sketch of this great man 
which we have ever read. 


A SouLLEss SINGER. By Mary CaTHERINE LEE. 
Houghton, Mifflin & Co., Boston and New 
York, 1895. Cloth. $1.25. 

This is a charmingly told story of a_ beautiful 
woman possessing a marvelous voice, but lacking 
the soul necessary to truly interpret music. The 


experiences of life, however, develop the required 
quality, and she becomes a truly great singer. A 
simple love-story is mingled with the theme. 
book is well worth reading. 


The 
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